United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED FER 28 1969 


CLERK 
IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,666 


CARL T. BENTLEY 
and 
MILDRED BENTLEY, 


Vv. 


CARL W. CLEWLOW, 
Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPENDIX 


NN ee 
Washington, 0. C. - THIEL PRESS - 202 - 393-0625 


TABLE OF CONTENTS 


Docket Entries... ecceceee 
Complaint for Damages .... 
Answer to Complaint ..... 
InterrogatorieS ...eeeccece 
Answers to Interrogatories .. 
Pretrial Proceedings «2... 
Deposition of Carl T. Bentley . 
Proceedings October 17, 1968 
Carl T. Bentley: 


Direct Examination . 
Cross Examination . 
Redirect Examination 


John A. Peterson: 


Direct Examination . 
Cross Examination . 
Redirect Examination 
Recross Examination 


Mildred G. Bentley: | 
Direct Examination . oo [122 


Richard Howard Hoffman: | 


Direct Examination. ...0cccsceccs 134, 146 
Defendant's Motion for Directed Verdict e+e | 143 
Ruling of Court ..ccccccocccevcece = 450 


Richard Howard Hoffman (Continued) 
Cross Examination ...cccccece 
Dr. Harvey H. Ammerman: 


Direct Examination. ....cccoe 
Cross Examination ...cccceee 


Carl W. Clewlow: 

Direct Examination. ..cccccecrcccrcccveccccce 
Verdict and Judgment ..cccccccvcccovresvvcecccce 
Motion for Judgment Non Obstante Verdicto ...cccces 
Order Denying Motion Non Obstante Verdicto (Fiat) .... 
Opposition to Motion for Judgment Non Obstante Verdicto 
Notice of Appeal cc ccccccccccvscsccvececccves 


1 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARL T. BENTLEY 
4409 - 16th Street, N. E. 
Washington, D. C. 


MILDRED BERTLEY 

4409 - 16th Street, N. 

Washington, D. C. 
Plaintiffs ; i ee se ag 

- , ¢ 9, on. 

Vs. . Civil Action No. 4828- 66 

CARL W. CLEWLOW org 

203 Poplar Drive ° : . ; 

Falls Church, Virginia 


Defendant 


DOCKET ENTRIES 


1966 
- July 12 - Deposit for cost by Complaint, EES and Jury | 
Demand filed. 


July 12 - Summons, (2) copies (2) and copies (2) of soni 
issued served DMV 7/14/66. 


July 12 - Traffic act bond of plaintiffs in sum of $250.00 with: 
National Surety Corp. approved. Curran, J. : 


July 22 - Affidavit as to mailing; exhibit. filed 

August 1 - Answer of defendant to complaint; c/m 7/29/66: a ap: 
_Pearance of Swingle and Mann. filed 

August 1 - Calendared “(N) 

August 1. - Interrogatories of defendant to plainfiff No. 1; 3 ¢/m |! 
7/29/66. filed 
1967 ote 

January 19 - Notice of deft. to. take deposition of pltff. No. 1; ' 
cfm 1-18. filed 

: February 14 - Order denying motion to consolidate CA 3354-66 
with CA 1828-66. (N) (filed in CA 3354-66) McGuire, J. : 
| 

March 1 - Notice of deft to take deposition of officer John A. | 

= Peterson; c/m 2/28/67. filed ey ae cS 

March 8 - Ariswers of pltf No. 1 to interrogatories; c/m 
2/13/67. filed Se 


March 8 - Order granting motion to reconsider motion to cone | 
solidate CA 3354-66 and CA 1828-66; denying without prejudice 
motion to consolidate. (N) (filed in CA 3354-66) 


March 22 - Deposition of pltf No. 1 2/21/67. filed 
March 30 - Deposition of John A. Peterson 3/13/67. filed 
April 4 - Certificate of Readiness. (AC/N) filed 


May 1 - Order consolidating CA 1828-66 and CA 3354-66 for 
trial. (N) AC/N Curran, C.J. 


1968 


June 18 - Pretrial Proceedings; Pltf. may take deposition of 
Richard Hoffman Pretrial Examiner 


June 20 - Notice of deft. to take deposition of Richard Hof- 
fman. c/m 6/19/68. filed 


June 26 - Answer of plaintiffs to interrogatories. (filed in CA 
3354-66) filed 


July 25 - Deposition of Richard Hoffman for deft. (fee $33.60) 
filed 


October 4- Letter in re: witnesses by pltff. filed 

October 11 - List of witnesses by deft, c[m 10/9/68. filed 

October 16 .- Stipulation settling complaint in CA 3354-66 
serving third party complaint in CA 3354-66; agreement as to cer- 

‘tain findings by jury in CA 1828-66. filed 

October 16 - Jurors sworn on voir dire; Jury and two alter- 
nates sworn; respited until Oct. 17, 1968 at 10:00 a.m. (Rep. 
Marie Taylor) “< 

Oct! 17 - Trial resumed; same jury and same alternate jurors; 


respited until Oct. 18, 1968 at 11:00 a.m. (Rep. Marie Taylor) Mc- 
Garraghy, J. 


October 18 - Trial resumed; same jury and same alternate jur- 
ors; respited until Oct. 21, 1968 at 10:00 a.m. (Rep: Marie Taylor) 
McGarraghy, J. . 

October 21 - Trial resumed; same jury and same alternate ju- 
ors; Verdict for Pitffs. Carl T. Bentley and Mildred Bentley vs. deft. 
in the amount of $7,500.00 and $1,125.00 respectively. (Rep: 
Marie Taylor) McGarraghy, J. 


October 21 - Instructions No. 1 thru 11 of Deft. filed 

October 21 - Verdict and Judgment for Pitff. Carl T. Bentley 
vs. deft. in amount of $7,500.00 and for Pitff. Mildred Bentley 
vs. deft. in amount of $1,125.00. (N) McGarraghy, J. 


3 
* October 28 - Motion of deft. for Judgment Non Obstante | 
Veredicto; P & A; c/m 10/25/68; M.C. filed - | 
November 1 - Opposition of plaintiffs to motion for judgment 
Non-Obstante Verdicto; Memorandum; c/m 11/1/68. filed 
_ November 26 - Motion of Deft. for judgment non-obstante 
verdicto denicd. (fiat) (N) McGarraghy, J. 
December 13 - Notice of appeal by deft. from order of , 
11/26/68. Copy mailed to Roy M. Ellis. Deposit $5.00 by Mann. 
filed . Laat 
December 23 - Designation of record by deft. c/m nae 
~ filed path 


1969 
January 8 - Transcript of proceedings 10/17/68 (Rep: Marie: 
S. Taylor) (Court’s Copy) filed 


January 8 - Transcript of proceedings 10/18/68. (Rep: Mati 
S. Taylor) (Court’s Copy) filed ms 


(Personal Injury and Property Damage) F i L E D 
JUL 12 1966 


1. The jurisdiction of this Court is based upon the fact that 
the amount in controversy exceeds Ten Thousand Dollars (10,000), 
exclusive of interest and costs. The plaintiff is a citizen of the 
United States and a resident of the District of Columbia; the defen- 
dant is likewise a citizen of the United States and a resident- of 
the State of Virginia. : i 

2. On or about December 29, 1965, in the District of Columbia, _ 
the plaintiff, Carl T. Bentley, was operating a motor vehicle north . 
on Fourth Street, Northwest, at or near the intersection of nw 
Street; a motor vehicle owned by the defendant and operated by one 
Roger M. BEER with the knowledge and consent. of the defendant was 
proceeding east on yr Street at or near eae intersection of Fourth 


Street, Northwest. _On this occasion Roger M. Burnham operated the 


defendant's automobile in such a negligent and careless fashion and 
in violation of certain traffic regulations then and there in effect 
so as to collide with the automobile operated by the plaintiff, Carl 
T. Bentley. | 
3. As a aeeih of said collision, caused by the negligence of 


defendant and/or the operator Burnham, the plaintiff, Carl T. Bentley, 


suffered certain severe personal injuries whereby he required and did 
obtain medical care and treatment; that he did suffer much pain, 
mental anguish and distress; lost much rest and expended much money 


by reason.of his injuries; he will suffer much pain and distress, be 


caused to expend much money in the future for -the reason that certain 


of his injuries are permanent. : 
WHEREFORE, the plaintiff Carl T. Bentley, demands judgment 
against the defendant in the sum of One Hundred Thousand Dollars . 


($100,000), besides costs. 


COUNT TWO 

As a further cause of action against the defendant, the plaintirt 
Mildred Bentley states: : 

1. That the allegations set forth in paragraphs 1 and 2 of 
Count One of the complaint are hereby adopted and re-alleged as part 
of this Come 

2. - As. an additional result of the negligence of the defendant 
and/or Roger M. Burnham the plaintiff sustained damage to his auto- 


mobile. 


WHEREFORE, the plaintiff Mildred Bentley, demands judgment 


against the defendant in the sum of Three Thousand Five Hundred 


Dollars ($3,50Q). 


MITCHELL, ELLIS & SHORTER 
See for Plaintiff 


i 4 , | 
PQ) CO Se coll 
Roy M. Ellis 
508 Fifth Street, N. W. 
Washington, D. C. 
ME 8 4040 


Plaintiff demands trial by jury of all issues herein. | 


, ae 
ME 
Roy M. Ellis 


[Caption Omitted in Printing] 
ANSWER TO COMPLAINT 
COUNT ONE 
‘FIRST DEFENSE 


Count One of the complaint fails to state a claim aa 


the defendant upon which relief can be granted. 


SECOND DEFENSE 
1. The defendant admits the jurisdiction of the Court 
and the allegations of paragraph one of Count One of the complaint, 
2. The defendant admits the happening of an accident at 


the time and place stated in the complaint and admits!ownership of 


the vehicle operated by Burnham but the remaining allegations are 
denied. : 


3. The defendant denies all allegations of negligence 


‘charged against him and has no knowledge or information suffi- 7 
it 


cient to form a belief concerning the injuries, losses and damages” 


alleged in paragraph three of Count One of the complaint and 


. 


demands strict, proof thereof. 
THIRD DEFENSE 
Such injuries, losses and damages as the plaintiff, 
Carl T. Bentley, may have sustained were the result of his sole 
negligence or contributory negligence. 
COUNT TWO 
FIRST DEFENSE 
Count Two of the complaint PaaS state a claim 
against the defendant upon which relief can be granted. 
SECOND DEFENSE 
1. The defendant denies all of the allegations of 
paragraph one of Count Two of the complaint. 
| 2. ‘The defendant denies all allegations of negligence 
contained in paragraph two of Count Two of the complaint and is 


without knowledge or information sufficient to form a belief: as to 


damages to plaintiffs' automobile and demands strict proof Mecran 


THIRD DEFENSE 


Such injuries, losses and damages as the plaintifé, 


Mildred Bentley, may have sustained were the result of the sole 


negligence or contributory negligence of the plaintiff, Carl T. 


Bentley. 


TO: 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


| 
Saeed 


LED 
I 499 


985 


[Caption Omitted in Printing] r- i 


INTERROGATORIES Liye 
Carl T. Bentley 

. % Roy M. Ellis, Esquire 

-508 - Sth Street, N. W. 
Washington, D. Cc. 20001 


Please take notice that the within interrogatories must 


be answered fully under oath, in writing and your answers filed 
and served upon counsel within fifteen (15) days of receipt of 
the- interrogatories. 


. 1 ~ 


State your full name, date of birth and marital status. If 
married, give the date and place of marriage, and the name 
and present address of your spouse. If you have ever used" 
any other names please list them, and the years you have 
used them. i 


State your present address and all former addresses for the 
past ten years and the inclusive dates of each. : 


State the names and addresses and family relationship to 
you of all persons known to you or to your attorney who 
have knowledge of any facts pertaining to the happening or 
circumstances of the accident, and indicate which of such 
persons were eyewitnesses. ; 


Do you, or any of your agents, have photographs of the acci- 
dent scene or any other photographs relevant to this case? 
If so, state the date each photograph was taken, the name 
and address of the photographer, and the identity of the 
subject or object shown in each such photograph. 


Were any trials or hearings ever held or investigations by’ 
public authority made in connection with this occurrence? 
If so, state the date, place and nature of each trial, 
hearing or investigation. - If the procecdings- were 
stenographically reported or recorded, give the name and 
address of the reporter or reporting company, or of the 
repository of the record. 


Give the time and date, as closely as you are able to do so, 
of the onset of the pain or other symptoms of each injury. 


B. ‘Give the date of the last professional treatment for 
each injury. es 

State in your own: words precisely and in detail the nature, 

extent and duration of all physical complaints and injuries 

claimed by you to have been sustained in the accident. 


B. State’ in what way and for what period of time you -- 
were restricted in the use of your arms, legs, back, 
neck, or any other part of your body, as a result of 
the accident in question. 


State the names and addresses of all doctors you consulted or 
who examined or treated you since the time of this accident 
giving the date of each examination, consultation or 
treatment. z 


B. Give name of the author and date of each written report. 
which has been submitted to you or your attorney by all 
doctors and hospitals. : 


If you. were examined or treated at any hospital by reason 
of the alleged accident, state the nature of the | 
examination or treatment, the names and addresses of the 
hospitals and the inclusive dates or hours of stay in each 
hospital. 


Give the dates of any and all confinements to bed, and 
also specify any and all confinements to home occasioned 
by this accident. : 5 


State the nature and extent to which this accident has 
aggravated, accelerated, or activated any previously 


existing injury, disease or physical condition. 


Have you ever, either before or after the accident complained 
of in this suit, submitted to one or more x-ray examinations 
of the parts of the body allegedly injured in the accident 
complained herein? If so, give the dates thereof, and the 
names and addresses of the persons who made the x-ray 
examination. and state what injuries or condition, if any 
were revealed. ; | 


State whether you received any injury in any accident or 
occurrence at any time either previous or subsequent to the 
date of the accident complained of in this case. 
| = 
B. If you answer is yes, then state the details including 
date and place of occurrence, nature of the injury 
sustained, names and addresses of the parties involved, 
names and addresses of your then attending physicians. 
| 
Have you ever made claim against anyone for damages 
because of the previously or subsequently incurred 


Ninjuries? If your answer is "yes" then state the name 


and address of the persons and/or companies with whom 
you or your representative dealt; if suit was filed, 
give the case number and’name and place of the court 


in which the action was brought. 


State the names and addresses of all of your employers 
since immediately prior to the accident, and for each 
state the nature of your duties and physical activities; 
the days worked per week, the amount of wages before 
deduction per week and specify the dates and amounts 

of any changes in earnings during the period covered. 


If you claim to have lost time or income from employment 
as a result of the injuries sustained in this accident 
state precisely the dates, and hours if part of the day, 
of your absence from employment; give an itemized 
statement of the amount of wages lost on account | thereof, 
and the names and addresses of employers from whom said 
wages or income would have been received. 


If you claim to have lost time or income from seif- 
employment as a result of this accident, describe the 
business involved, and give the dollar amount of your 
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claimed loss and set out your basis for calculating such 
amount, including but not limited to the time, profit, 
benefit, jobs, account, or business lost, and the names 
of the persons from whom the lost income should have 
been received. 


Have you sustained any loss of time or benefits not of a 
monetary nature from any endeavor, pursuit or occupation 
not covered in the previous questions, or have you been 
hindered in any way from performing them by reason of 

the injuries you claim to have sustained in this accident? 
_I£ so, state in what way and to what extent you have 

been affected. 


Did you file Federal Income Tax Returns for the years 
1964 & 19652 State the name and address of the person 
or persons who presently have duplicate copies of said 
returns, specifying for each year. 


Give a current itemized statement, including the name 
and address of each payee and the amount paid each payee 
and the balance due each payee on all items of monetary 
loss or damage incurred to date as a result of the 
accident complained of, including hospitals, doctors, 
nurses, x-rays, medicines, care, appliances, 
transportation, property damage, and all other expenses 
but excluding loss of earnings stated above. 


State the name and address of any insurance company that 
is subrogated to all or part of any item of damage 
claimed by you in this action. 


These interrogatories shall be deemed continuing so as to 
require supplementary answers if further information is 
obtained between the time answers are served and the 

time of trial. 


[Subscription Omitted in Printing] 


. [Certificate of Service Omitted in Printing 
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[Caption Omitted in Printing) = 3 | C E D 


ANSWERS TO INTERROGATORIES “MAR 8 1967 


1. Carl Thornton Bentley, d/b 3-3-18. Married. New ‘York City 
5-24-1941. Mildred Bentley. 4660 Nichols Ave., S. W. ais is 

2. 4660 Nichols Ave., S. W.; 4409 - 16th Street, N. E. (11-59 - 
1-67); 3800 Hayes St., N. E. (1946 - 1959) 

‘3. None 


4, None 


5. Yes. Spring 1966. Hearing before Permit Control ‘Officer. 


-Dept. of Motor Vehicles. Stenographically reported. Do not know name 
or address of reporter. Also, hearing before Asst. Corp, Counsel 
Clark King. Not reported. 

6. A. Immediately following injury. December 29, 1965. 

B.. January 26, 1967 for orthopedic problems. : 

7. A. ‘Fracture destal tibia, multiple rib factures; fracture 
fibula malleolus; contusions to both shoulders injury to ratokor cuff; 
laceration of scalp; cerebral concussion; laceration to left eye; in- 
ternal bleeding; pain in cervical region (traction) ; Saas ies of 
right and left thighs; pain in the back; memory lapses; myocardial 
infarction 

B. Hospitalized for six weeks immediately following accident; 


for six month thereater until June 1966 was restricted in use of legs 


and walking. Also has pain in neck and eae for this period. 


8. AL Dre Charles Epps, 3901 Georgia Ave., N. W.; Dr. La Salle 
Leffal, Ereeinens Hospital; Dr. Francis Blackwell, 1130 7th St., N. E.; 


. Dr. Jesse Barber, Freedmens Hospital., Medical reports will be supplied. 


B. See 8A 
9. Freedmens Hospital 12-29-65 
10. Six weeks in Freedmens Hospital 
ll. Aggravated cardiac condition. 
12. 1958 Staten Island Hepital New York. X-ray of cervical regidn 
neck injury 


13. Yes, 1958 Jones Act Compensation Case - neck injury; New York 


3 1963 Jones Act 


B. Compensation case, broken finger on-board ship; 1954 Jones 
Act Compensation case lumbo sacral strain on board ship. 

14. See answer to 13 B 

15. Member of National Maritime Union (Seaman) since 1953. 

16. None 

17. None 

18. None 

19. Yes 

20. The following list is complete: 
Freedmens Hospital $1,431.07 
Private nurses 360.00 
Dr. Charles Epps ; 433.50 
Dr. Francis Blackwell : 253.00 
Dr. La Salle Leffal ¥ 400.00 
Hydrocallator set ; 4.95 
Traction set 17.50 
EEC ; 25.00 
Dr. Jesse Barber 
Property damage $3,500.00 

21. None 


[Subscription Omitted in Printing] 


{Certificate of Service Omitted in Printing] 


[Filed June 18, 1968] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 


Damages for personal injuries, property damage, due to negli- 
gence. 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT 
OF FACTS AND STIPULATE THERETO: 


Carl W. Clewlow is plaintiff and third party D in C.A. 3354- 
66 and defendant in C.A. 1828-66. Carl T. Bentley is defendant 
and third party D. in C.A. 3354-66 and he and Mildred Bentley are 
Ps in C.A. 1828-66. : 


Carl Clewlow also is Administrator of the Estate of Sydney 
Michael Clewlow and is acting as plaintiff in C.A. 3354-66 in a 
wrongful death claim and a claim under the survival statute. 


_ On December 29, 1965, Sydney Michael Clewlow as a passen- 
ger in an automobile owned by Carl W. Clewlow which was pro- 
ceeding east on W. St., N.W., Washington, D.C. At the intersection 
of 4th and W Sts. the vehicle was involved in a collision with an 


automobile operated by Carl T. Bentley which was proceeding north | 
on 4th St. Bentley’s car was owned by Mildred Bentley. The col- 
lision occurred at about 2:00 a.m., it was dark, roads were dry and 
level. Traffic on W. Street was governed by a “‘stop” sign. 


Carl W. Clewlow is the duly appointed and qualified adminis- 
trator of the Estate of Sydney Michael Clewlow, who was killed in 
the accident. : 


* CARL W. CLEWLOW, in his capacity as Administrator-plain- 
tiff and defendant and third-party defendant denies any negligence 
or violations of traffic regulations on the part of Sydney Michael __ 
Clewlow or himself and asserts that the collision, the death, all 
injuries and damages were caused by the negligence of and viola- 
tions of D.C. Traffic Regulations by Bentley. His specific allega- | 
tions as to negligence, violations of traffic regulations, the names of 
witnesses who may be called by him, and the damages claimed by 
him are set out in the statement which is attached hereto, made 
a part hereof, and incorporated herein by reference marked SAC. 
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CARL T. BENTLEY as plaintiff, third-party plaintiff, and de- 
fendant, denies any negligence or violations of traffic regulations 
and assert$ that the accident, death, all injuries and damages were 
caused by the negligence of and violations of D.C. Traffic Regula- 
tions by the operator of the car in which Sydney Michael Clewlow 
was riding and the assumption of risk or contributory negligence of 
the decedent in that the driver failed to stop at a stop sign and 
yield the right of way ($48); reckless driving (§21a); failure to con- 
trol vehicle so as to avoid colliding ($22a); unreasonable speed 
(822a); failure to give full time and attention and failure to sound 
horn or give other warning. 


The decedent and the operator of the vehicle in which he was 
riding were both under the influence of alcohol and had consumed 
alcoholic beverages in each other’s company prior to the collision. 


The claimed injuries sustained by Carl Bentley, his special dam- 
ages, and the damage claimed by Mildred Bentley are set out in the 
statement which is attached hereto, made a part hereof, and incor- 
porated herein by reference marked ““B”. ° 


Furthermore Bentley asserts that any negligence or violation of 
traffic regulations on the part of the operator of the automobile in 
which decedent was a passenger is imputed to the decedent since 
the automobile in which he was riding had been placed in the cus- 
tody of the decedent by the owner and the operator at the time of 
the accident was operating the automobile at the request of and for 
the benefit of the decedent and as his agent. 


BENTLEY’S THIRD PARTY COMPLAINT is for contribution 
for the amount of any judgment which may be rendered against him. 


FURTHER STIPULATIONS 


The parties agree to file with the Clerk of the Court and to 
mutually exchange, on or before June 26, 1968, a list of the names 
and addresses of any witnesses known to them, other than those 
listed herein, including medical and expert witnesses, who have 
knowledge of any aspect of this case, indicating those who may be | 
used at the trial. Impeachment witnesses are not to be included. 


Counsel for Bentley shall furnish the Clerk of Court and 
all other counsel, on or before June 26, 1968, a written itemized 
list of all special damages not listed herein which will be claimed at 
the trial, past, present and future, actual or estimated. 
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Counsel for Bentley shall make him available for the purpose 
of a physical examination by a physician of Clewlow’s choice before 
but not to‘interfere with, trial. 


Counsel for Bentley shall furnish an authorization, which will 
be supplied by Clewlow’s counsel within 2 days and returned to 
said counsel on or before June 26, 1968, which will enable 
Clewlow’s counsel to obtain records re Bentley at the U.S. Public 
Health Service Hospitals in Baltimore, and Washington, D.C. 


The following may be admitted in evidence without formal 
proof, subject to all other objections: 


Hospital records 

X-ray plates 

The traffic regulations listed herein 

H.E.W. Mortality Tables oS 

Autopsy reports re Roger Burnham and Sydney Michael 
Clewlow : 

Metropolitan Police photographs and photographs initialled 
by Examiner 


Records of American University re Sydney Clewlow 
Transcript of Sydnew Clewlow’s record at Antioch College 
Federal W-2 forms of decedent for years 1964, 65 and ’66 
Decedent’s birth and death certificates 

Bills initialled by counsel 

High school records of decedent 


It is agreed that if Roger Burnham was the driver of the car in 
which Sydney Clewlow was riding, he was operating with the con- 
sent of Carl W. Clewlow. 


Counsel for Bentley may take the deposition of Richard 
Hoffman, provided no delay in the trial of the case results therefrom, 
and counsel for Clewlow may take the deposition of Eleanor Spicer, | 
provided no delay in the trial of the case results therefrom. 


Counsel for Bentley has in his possession photographs other 
than those referred to hereinabove, which have been initialled by Ex- , 
aminer marked “P” and which he requests be admitted in evidence 
at the trial, but defense counsel will make no agreement with rela- 

_ tion thereto. 


PRETRIAL EXAMINER 


TRIAL COUNSEL: 

/s/ Roy M. Ellis Counsel for Bentleys as Plaintiffs 

[sf Albert E. Brault Counsel for Bentley ae Defendant 

/s/ Peter A. Greenburg Counsel for Clewlows as Plaintiffs 
/s/ William A. Mann Counsel for Clewlow as Defendant 


The Examiner has requested counsel to come to the trial with 
the maximum amount of authority to settle the case which will be 
allowed them by their principals. 


NEGLIGENCE: OF BENTLEY AS CLAIMED BY CLEWLOW IN 
HIS RESPECTIVE CAPACITIES: 


Defendant, Carl W. Clewlow, alleges that the accident was 
caused by the sole and/or contributory negligence of the plaintiff, 
Carl T. Bentley, in that he was driving without a valid permit, 
same having been revoked previously for driving under the influ- 
ence, that he was subject to temporary loss of consciousness ” 
or blackouts, that he was traveling at an excessive rate of speed in 
_yiolation of the District of Columbia Traffic and Motor Regulations; 
that he was driving under the influence; that he failed to maintain 
a proper lookout. Section 99(c), Section 22(a), Section 22(b) and 
Section 22(c). . 


WITNESSES WHO MAY BE CALLED BY DEFENDANT: CLEWLOW: 


Doctor Charles Apps 

Doctor LaSalle Leffal 

Doctor Francis Blackmill 

Doctor Jesse Barber 

William Smith, Freedmen’s Hospital 

Henrietta Quick, R.N. 

‘Records Custodian, Washington Hospital Center 
‘Records Custodian, U.S.P.H.S., Baltimore, Maryland 
Records Custodian, U.S.P.H.S., Washington, D.C. 
Richard Hoffman, 606 Timber Lane, Falls Church, Virginia 
‘Officer J.A. Petersen, Metropolitan Police Department 
Detective Phares, Metropolitan Police Department 


Damages: 


Plaintiff seeks damages under both the Wrongful’ Death and 
Survival Statutes. 


As a result of the Wrongful Death, pecuniary loss including 
funeral expenses in the sum of $2,049.46 have been sustained by 
plaintiff. If death had not occurred, decedent would have been 
entitled to maintain action for damages against defendant during 
his lifetime, but no such action was brought. 


Decedent sustained mortal injuries and substantial loss of | 
earnings and his earning capacity during his lifetime was eliminated. 


The decedent, Sydney Michael Clewlow, was 19 years of age, 
unmarried, and a university student engaged in preparing himself for 
a career as a marine biologist. The decedent’s life expectancy was 
51.18 years at the time of his death. 


Decedent had no dependents at the time of his death. 


Plaintiff's Witnesses: (Clewlow, in addition to those listed above) 


1. ‘Carl W. Clewlow, 203 Poplar Drive, Falls Church, 
Virginia. : 5 

2. Beulah Clewlow, 203 Poplar Drive, Falls Church, 
Virginia. . 

3. John A. Petterson, Metropolitan Police Department, 
Washington, D. C. : aera 
: 4. Richard Hoffman, 606 Timber Lane, Falls Church 
Virginia. a ah 

5. Eleanor Spicer, 5416 North Hobcaw Drive, Hobcaw 
Point, Mount Pleasant, South Carolina. | 

6. Carl T. Bentley, 4409 - 16th Street, N. E., Washington, 
D.C. ; 
7. Two witnesses as to ability and accomplishment of the 
decedent. 


Witnesses as to the records of Antioch College, American 
University, National Institute of Health, and D.C. Public Library;) 
a representative of Falls Church Funeral Home and an expert wit; 
ness. 


INJURIES OF PLAINTIFF CARL BENTLEY 


“1.” Multiple rib fractures 


2. Fracture right distal tibia 


. Contusion chest wall 

_ Contusion left flank and left upper quadrant 
. Laceration of scalp 

. Cerebral concussion 


. Myocardial infraction 


. Cerveral strain 


. Laceration of right and left thighs 


. Internal bleeding 

. Memory lapses 

. Laceration of left eye 

. Injury to rotator cuff on left 

. Fracture right ankle 

. Contusion of both shoulders 

. Aggravation of preeenccatets cardiac condition - permanent 

«SPECIAL DAMAGES OF CARL BENTLEY 
Freedmens Hospital : $1431.07 
Private Nurses 360.00 
Dr. Charles Epps 488.50 
Dr. Francis Blackwell 253.00 
* Dr. LaSalle Lefall ; 400.00 
Hydrocallator set : 4.95 
Traction set ; 17.50 
EEG 25.00 
“Dr. Jesse Barber 50.00 
$3030.02. 


PROPERTY DAMAGE OF MILDRED BENTLEY 


1963 Plymouth : : Total Loss 
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DEPOSITION OF CARL T. BENTLEY 
PROCEEDINGS 


Thereupon, 
CARL T, BENTLEY, 
plaintiff herein, called as a witness by counsel for defendant, 


and having been first duly sworn by the Notary Public, was 


examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY HR, MANN: “= 
Mr, Bentley, would you please state your full neme? 


Carl Thornton Bentley. 
Where do you reside? 

4660 Necnoselarenuee Southwest. 
How long have you lived there? 

‘Approximately one month, 

Where did you live prior to that tine? 

hhO - 16th Street, Northeast, aosinecens DeECe 


Who do you reside with at this address on Nichols 


My wife, 

What is her pence 
Mildred, 

Do you have any children? 


No, I don't, 


What is the date of your birth, Mr. Bentley? 


March 3, 1918. 


20 
what is your occupation? 
J am a merchant seaman. 
What type merchant seaman work do you do? 
Steward's Department, 
Where are you employed? 
At present? 


Yes, 


At the present, I am not physically employed in 


Where were you last employed? 
ease s. Re, 
ares were you employed taere?’ 
TA Fron July 15th to September 15, 1966. 
Q Did you sustain any injury during the course of 
your employment on the S.S, Constitution? 
Roe oe Phe eee 
Q Do you draw any compensation for enguctes ee eaeee 
4n the maritime work that you do? | 
A Compensation? , 
Q Yes, sir, 
A No. 
‘ Se. . Do you draw any disability insurance or anything 
‘like that? 
“he - ¥es, I aon BAeenanice and cure at the present tine, 


Q What's that? Can you elaborate a little bit on 
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that? hat does it involve? What is "aaintenance and caceee 
A When a seaman as disabled and he is aboard a vessel, 
_ Q How were you disabled, Mr, ‘Bentley? what caused it? 

I have a cardiac condition, | 


Was it caused by your employnent?- 


MR. ELLIS: I don't know that he can answer that,. 


. 


THE WITNESS: I can't answer that, 


BY MR, MANN; 


Does it have to be caused by your caploynent for 


draw this? . : 
Does it have to be caused--~ i 
Yes, 
I had a mecocusencel if that's what you meen, 
When did you have ene reoccurrence? ~ 

September 15th, 

Of what year? 

1966, a ane : nf 

You haven't worked since. what month and wnat year?. 

September 1966. 

How much oni nsation do you draw? 

$8. 00 per dacs 

$8.00 a day? 

Yes -- “since I have been meteeees ‘fromthe’ nospiter. 

Now, directing your attention, Mr, Bentley, to 


- 


December 29, 1965, an accident in which you were tae at 
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5 Fourth and W Streets, Northwest, can you tell us what tine 


of the day this accident took place, approximately? 

A It was somewhere between 1:30 and 2:00 a.m. 

Q Where had you been? 

A I came downtown; I had played a little cards and was” 
on my way home. 

What automobile were you ariving? 
1963 Plymouth. 

Were you alone? 

Yes, I was. 

Q dust prior to the accident, innediately eae to the 
accident, what street were you travelling on? } 
A Before I entered Fourth Street? 

Q Se ees prior. 

A Fourth Street, 

Q Waich way were you going on Fourth Street? 

A I was going north, 

Q Serer clinranarecaieroole. just immediately prior to the 
accident? 

A What hundred block? 

Q veel 

A It's in the 20-some hundred block -- which, i don't 


know. 


Q And had you had anything to drink where you were 


playing cards? 
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No, I had not. 


Not at 211? 
No, 


No beer? 


No, 


No intoxicating beverages of any kind? 


Q 
A 
Q 
A 


No, 
Q can you tell us what happened? How did the | 


accident occur? 


A ‘Well, 1. was traveling north on Fourth Street and 


I was looking etraight ahead, and I was hit. 


Q:, Where were you hit? At the intersection? 


A I suppose in the intersection. I,frankly, couldn't 
tell you anything about where I’was hit, I know -the aoreen 
is controlled by 2 Stop Sign. I had ny caution, end I'm 
looking straight ahead of me, and I was hit by Bore flying 
vehicle, ; | 

Q__ You in't lock to the right or the left? 

AT couldn't definitely say as to whether 3 a1¢. 

I was looking straight ahead. I know I was looking Beene 


ahead. 


Q How fast were you going? 


A Less than the speed limit, between 25 and 30 miles 


so pa a ay eee 3 , - : 
Q Had yoy slowed for this intersection at W Street? 
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A Z was just keeping a normal slow speed, I didn't 


NeCeaS I had no reason to een brakes or anything 
“like that. The intersection is controlled by a Stop Sign. 
It's a boulevard, 

Q You said you were struck by another car, What kind © 


of a car struck you? 


. 


A Well, I have since learned that it was an old model - 


. 


“Plymouth, 
Q Did you see it before it struck you? 
A No, 
Q what side of your car did it strike? 
A All I have been made to understand -- I haven't 
seen the car -- I have been told by my wife and others and . 
the newspapers that it was on the left side, on the driver's 
side, 
What happened to you when you were struck? 
I don't ioe. 
“Were you knocked unconscious? 


I don't remember anything from that monent, 


Till when? 
TLL waking up in Freedmen's Hospital. 
Q The police officer estimated your speed at 50 to 
. 60 miles an hour. Do you deny that? 


A -I deny that, 


Q You didn't put on your brakes or anything like that 
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8 at the time of the accident? 


A” Not that 1 know of. ; ; bis 
Q Do you recall waking up in the Emergency Room 
at Freednen's Hospital? 
A Vaguely; cae very vaguely; very vaguely. 
Q Do- you recall an officer by the name of Peterson 
talking with you there? 
SarA\ I wouldn't recall anyone by any particular neue a 
I was out, and I saw a blue uniform and that is all. r don't 
even know what I saw, I saw that-I was in--- I realized ny 
head was being seyvmn, I just realized that; but I was in great 
pain and I couldn't describe the room or anything. : 
Q Do you recall him asking you if he could take a 
urine specimen, and you refused him? 
A No, I don't. recall that, 
Q You don't recall that? | 
A No. 
vA Do you ean saying that, that you refused? 
A I couldn't deny it -- the state of mind I was in, 
‘because I was unconscious, as far as I mane 


Q Do you deny that he could have smelled alcohol on 


your breath? : % 
A Do I deny 4? 


Q _ Yes, 


think you ought 


* MR, ELLIS: First of all, Mr. Mann, I 


< 


— 
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9 to relate it to some basis, whetner you contend the officer 


aid---. 
MR, MANN: The officer contended he smelled alcohol 
on Mr. Bentley's breath, 
MR, ELLIS: I don't believe he did, Mr, Mann. I 
was at the hearing, as you were, and Officer Peterson did not 
seqathaty to my recollection, ee 
MR, MANN: I think you're mistaken. His answer 
Was, "Mere was an odor of aleonol." I don't know how monn mor? 
G@irect than that an answer can be. 
HR. ELLIS: Is that the transeript? (Indicating) 
MR. MANN: Yes. "There was an odor of alcohol,” 


on page 6 of the transcript. 


HR, ELLIS: --coming fron’ where? 


MR, MANN: Coming from the Energency Room at 


Freednen's Hospital. 


HR, ELLIS: I guess there is at the Emergency Roon, 


I don't think he is required to answer that. 
MR, MANN: Do you direct him not to answer? 
BR, ELLIS: Unless me want to reframe the rene sony 
wR. MANN: I am not going to reframe tt, Do you 
@irect hin not to answer? | 
MR. ELLIS: I direct him not to answer that moa 
BY MR, MANN: a aes 


- Q Wes’ there alcohol on your breath when you were in_ 
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-10 Freedmen's Hospital? 


A In Freedmen's Hospital? 
MR, ELLIS: You can answer that question, 


THE WITNESS: No alcohol on my breath, no, 


BY MR. MANN: 


What were the nature of your injuries, Mr. Bentley? 


They were many. 

Tell us what they were, - 
My God! There are hospital records, My whole 

Soare you might as well say -- it comes that close. | 
Was your whole body .broken, or what happened to you? 


I had--- 


You're the plaintiff in this lawsuit? 


~-leg broken in a couple of places and so forth, 
Which leg was broken? 

Right leg. 

Where — it broken? 

‘Where? 

yes, sir, 

Down here is where I have gotten pain, down here 


(indicating). 


Did they tell you your leg was broken? 
They put it in a cast, They told me I had fractures), 
How long was your leg in a cast? 


Well, the cast was removed after possibly 2-1/2 months; 


Dy ue2S 
11 something like that, I guess. 


Q How long aid you stay in the nospital? 
A About six weeks. 7 
Q And they told you your right lég was broken in two 
places, is that right? 
A That's rigat. 
“Q what other injuries did you sustain? 
A Well, I had lacerations all over my body. My head 
was sewn in the back, What went on eens internally, I 
can't sey because i don't know what ‘went on inside. . 
‘2 Well,- ao you have any bruises on yous chest? 
A I have bruises. I have ba now on my legs 
“and everywhere else I have bruises. -- 
Q Where do you have lacerations? You said on your heacl. 
What part of your head? 
ore here somewnere, where the man was sewing it up. 
How many Sv avcnsS were taken? 
I don't know. My left eye was stitched. 
where?. 


Here (indicating). 


What part of your left eye, underneath or over it? 


Right where I show you (indicating). 
Is there Sy scar there now? 
I'm sure there is. 


z Conners see it, put my eyes aren't the beste Your 
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‘12 leg was in a cast about two months? 


A Something like that. 


Have ‘you worked since then? 


Q 
A Yes, I have, 
Q 


When did you go back to oe 
A Weli, I took a little light job for about a honth 
at a Georgetown restaurant to see if I could get around good 
enough and found that I could, and I mere back to sea, 
Q On the S,S, Constitution? | : 
A On the S.S. Conan oak 
Q Wnat month did you go back to sea on the 3.5, 
Constitution? | | 
A July 15, 196. 
Q When did you sustain this-injury on the S.S. 
Constitution, or this recurrence? 
A It wasn't an injury. 
Q Tois eee 
A I had some chest pains, and I was just taken to the 
hospital, | 
When did you eaten those? 
September 15th, 
of 1667 
A 1966, right, 
Q Where was the S.S. Constitution when you sustained 


SS 


these chest pains? 5 is “ 


~ 
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In the Mediterranean, leaving the Port or Cannes. 


I'm sorry. I didn't hear. 

In the Mediterranean, leaving the Port of Cannes. 
When were you evacuated? j 

I was evacuated on the 15th of September. 

How were soe evacuated? 


By tender, to a hospital in spain. 


Yes. 

How long did you remain in the hospital in Spein? 
Five, six days. ; , 

Where in Spain? 


lgeciras,. 


A 
Q 
A 
Q 
A 
Q 
A 
Q In Spain? 
A : 
Q 
A 
Q 
A 
Q 


How were you evacuated from the hospital in Spain a5 
to this country? 


A By SUE Se 
Q Do you have a valid D. Sick er eyans perme 
Yes, I do. 
May I see it? 
MR, ELLIS: Do you have 4t with you? 
THE WITNESS: Yes. (Handing it to Hr. eon 
BY HR, MANN: ‘ 
” when did you ‘epply for this D. C, driver's pemit? : 
3/27 of some yeer -- I guess cores years before; it 


had been, as you see, revalidated, When aid I apply for the 


x cm revalidation, do you mean? 
j Q Yes, | 
A 1/23/67, wasn't 462°” 
Q January 23rd of this year, 1967--- 
A ~-that at applied. 

Q --For revalidation? . __ : ge — 

A No, no, that’s merely acres change. 

Q Oh, I oes This was Reauee 3/27/6%. ‘Dia you fii 
out any application to eat this new permit, this new address 
1/23/67? Did you have to fill out another application? 

A , Yes, 


Did youstate your physical condition or anything? 


Yes, 


~ 
A At the time of getting this? 
Q 
A 


Not at the time of getting the thing I didn't, 
Q Do you recall any x-ray technicians being in the 


Emergency Room at Freedmen's Hospital the night of the 


accident, after you woke up? me 


A I don’t recall anybody being in ereedans Hospital. 
_ ZX don't recall anything of that night -- day -- a couple of 
days almost, I don't recall anything at Freednen's Hospital. 
Q If an x-ray technician told an officer that it 


wouldn't do any good to talk to you, would he be mistaken? 


MR. ELLIS: He is not required to answer that, 


Mr. Mann. “He says he doesn't recall anybody being there, and 
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15 he has ‘already said there was no er Conoe on his breath, so 


I think that's | an unfair Seams to ask this witness, You. 
“eould ask the technician, me 

BR, MANN: Don't worry. I already have, 

BY MR. ees 

Where had you been playing poker that night? 

On T Ritente. some person's See 2 traveling game, - 
you know, : : 

You don't remember the address? - 

The exact address? 

Yes P | 

No, not in that area, Tenderloin Area -- there may 
be a game eoecoe 


Do you know the names of any one you were playing 


No. 
Not a single Docs, 
= just people I might see at moker Pin 
You don't know anybody by their names? 
I may know somebody, by their names -- I don't go 
there Chacennequencsyy . 
Q How long had you been there before you left and 


_went to the accident? What time did you arrive at the poker . 


gene? 


A ~ Maybe an hour, 
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Q You arrived at the poker game--- 


A Been an hour, hour-and-a-half, and I left. : 
Q° Have you ever been charged with driving under the 
influence? | 
A Yes, I have, ! 
MR, ELLIS: I-am going to object ty Sos, the 
relevancy kaos But he's already answered, © | 


BY MR. MANN: 


Q When did you learn that two boys were killed in the 
| 
accident in which you were involved? 


! 
; A In Freedmen's Hospital. | 

Q Do you know who was driving the other car that was 
involved? 

A No, I don't, 

Q You never saw him? 

A No, I didn't, 

Q Did you see any lights of the car with which you 
‘were involved in a collision -- see any headlights? 

: . > | 

A No, I did not, Don't believe he had any on. 

Q Did you see the car with which you were involved? 

A No, I 4id not, | : 

Q Are you claiming any permanent injuries as a 


i - | 
Pesuit of this accident? 


vA Do I claim any permanent injury? 


Q. Yes, 
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37 A XI still have pain, if that's what you mean. 
I am not a doctor, Mr, Swingle. JI have pain, yes. 
QQ. Where do you have pain? 


I have pain in my neck, back, lots of places in my 


Caused by this accident? 


A I cannot determine what causes them, I am not a 


ae Mr, Swingle. I can't determine that, 
Q 


This money you ae $8.00 a day, $240 ,00 a month, 
who pays you that? . 
A Paid through an agresnent of contract between my 
union and the steamship een 
Q Does the union pay you or -the steamship Ronen pey 
you? 
The steamship company. 
Which steamship company pays you? 
American Exporters-Isbrantsen -- something like that, 
Q What's the basis for your drewing this compensation? 
A It's got to be with Marine Lax, Mr, Swingle -- 
Mr. Mann -- I'm sorry. Marine See contract agreement -- 
the company and the union, You can find your answer there 
somewhere, I can't. 
Q Don't you know the basis for it? 
A -No, I don't know the nero | 


Q But it would have to be on the basis of an injury 


< 
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18 you sustained on the ship, would it not? 
‘MR, ELLIS: I think the witness has answered the 


question, ir. Mann, 

NR, MANN: I don't think he has, ree 

MR, ELLIS: if you don™> know, say you don't, know; 
don't guess, don't ereceteten | 

MR, MANN:. I know a little bit about Anerican 
Export Lines. I have had a few dealings TEE wee They 
‘don't pay money uniess the disability was based on the | course 


of your employment, That I know. 


R, ELLIS: You have the advantage on both of us. 


, 


The witness said he does not know, He said he had a recurrende 
of a Reet attack while on board ship, and it _is his pelter 
that that's the basis for his receiving sesh anions if you 
disagree with his answer, then I suggest you go to the Export 
Company and find out differently. 
| 
WR. MANN: Will you sign an authorization permitting 
me to go to American Export Isbrantsen Lines and find the 
basis of your receipt of this disability money? : 
MR. ELLIS: If you want to. j 
BY MR. MANN: : 
Do you agree, Mr. | Bentley? 
AL _ My attorney spoke for me, 
Q I want to bé sure you agree to it, You'll execute 


such an authorization? . | 


Yes, 


MR. MANN; I have no further questions, © 


I would appreciate any suggestions: -- off the . 


(Discussion off the record, je = 
(By stipuletion of counsel, 
, reading and signing of the 
deposition was waived.) 


(Whereupon, at 3:35 o'clock p.m,, the taking of the 


above-entitled deposition was concluded.) 


wf freer evew = 


Washington, D. C., 
October be 1968 


THE COURT: Mr. Ellis, ae may proceed. 
‘WR. ELLIS: Plaintiff cdlls Mr. Carl T, Bentley. 
Thereupon, 


CARL T. BEEN 


plaintiff herein, was called : as a witness in his own behalf, 
- and having been first auly sworn, was tage ‘and ‘testified 
as follows; 
DIRECT EXAMINATION 


BY “IR. ELLIS: 


~ Mr. Bentiey. will you projece your voice back here 


. towards me? Let us have first, “tr. Bentley, your full name and 


“present “address. 
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A Carl T. Bentley. I live at 4660 Nichols Avenue, 


y 


- Southwest. i i 


Q Is “rs. “Mildred Bentley seated at counsel table 
A 14 
- | your wife? |e 


A She is. ; = 
: m2 ~ : 
Q How old are you, “ir. Bentley? 

A Fifty. - : 


Are you employed, sir? 


Por.whom are you employed? : 


Q 
A At present, yes, I am, sir. 
Q 
A 


I work for the Washington Council Training’ Employ- 

"ment Program. ee ; 7 ; =a | : 

Q vnat is the general nature of your eapaeenente 

a: 

A I am a messanger. 
Q . 

year 1965, tell me, 25 an 


- 


y time during that particular year, 
sir, did anything unzsu2l cccur to you respecting your health? 


=. 


A In Septemb2r of 1°55, Labor Day to be exact, I 
suffered a coronary shrombesis in Atlantic City, in Sen rast 
Q What's the lay term for that?_ | 
" , : 
'Q . Were you hosnitalized as a result of that? 
A Yes, I was. 
Q. where, sir? 


Atlantic City, New Jersey. 


Q 
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Por approxinately how long vere you hospitalized 


in September of 1965? 


A 


About three weeks. 


After thattime, were you discharged, sir? 


Yes, sir. 

Didyou return to the ‘District ce Cones 

Yes, I diz. 

At or arc=und this time, were you employed, sir? 
No, I was not, sir. 


Incidentally, did you nave a trade or occupation? 


Yes, sir. 


_e-at or around that time? 


~ An oceunation, sir? 


Yes, 


’ Yes, sir. 


Wnat was your occupation around that time? 


_L was 2 merchant seaman. 


How long had you been a merchant seaman prior to 


this period of tine, in porn of years? 


A 


Q 


Eighteen-ninete en years -~ 1952, to be exac at: 


When you returned to Washington following your 


hospitalization in Atlantic City were you working? 


A 


Q 


No, sir. 


What was the reason? 
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A "The doctor ordered me to rest.- 
Q Directing your RECeneHen more specuniesae nowt, 
“Mr. Bentley, to December 29, 1965, da you recall anything unusti2t 
happening on this date? Yes or no? ae = e 
A Yes. 7 


Q ° Beginning around 8 or 9 o'clock on that evening, “Ir. 


*. 
- 


Bentley, do you recall where you were? 
A Yes, sir. 
Q where were you, sir? | 
“ At home. 
Q At or around that time -— was “rs. Bentley home at 
that tine? © 
A She was. 
-Q. Do you renenber vhat you yere doing at or around that, 
time on this date? j = ee 2 2 : Po 
A We had dinner, late divaeee : : 
Q What time did you have dinner, sir, on this | 


occasion? © 
A - Between 8 and 9. : os 
Q Did there come a time--~-— tneidentally, Ir 
Bentley, where were you living December 29, 1965? : 
A 4409 Sixteenth Street, Northeast. 


In the District? 


Q 
A> In the District. 
Q 


Now, my question: Did there come a time, “tr. 
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Bentley, when you left home on this evening? 
A Yes, I did, sir. 
Q Do you recall approximately what aoe it was when 
you left home? 
A “It was after 11. It was possibly 11:00 a 11:39. 
2 Did you leave home in the Pent of en. Serta 
or by yourself? -: 
A By myself. 
Q Did you have any mode of transportation an that. 
evening? : 
A Yes, I did. 
Q What was it? 
<A 1963 Plymouth. 
| Mere you operat tins it? 
ves, us sen 
i, ” go aid that car Netlour to? 


A My wife. ard. R etna gre ae 


Q Having left the house, “Ir. Bentley, where did you 


ultimately find Tomson on 1 this occasion? 


A Well, I found nyself in the ee block of 7 e street, 


Northwest. 


Q What if any thing was going on in the 900 block: of 


T Street on _ ESS occasion? 
A Well, there was, to be frank--- 


Q -I say, what was monte on? 
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A poker game, dice game. 


_Do you recall where this was located? 
~ A. Well, " the address -- z think I had ‘been to the 
place before. ; ; ma: ae ete det mr 

Q pon oe describe re in mee neeae 

Ay Yes); it's a door ee toa house--~ ae a house 
that protrudes, that Sits next to a house that sits ‘back in 
the: yard. I had pcioum the ‘place for a couple of years. 


= Q Did you go into this piace on this oecaston?: 
A Yes, I did. MR oe 
What was going on‘there: when you got in there? 


Gamoling. — at ogee eee 


What did you do? 


I played a few hands of poker. I sat out a poker 


How long did you remain there, sir? 

I would nen aos an hour to an hour-and-a-half. 
I did not hav2 much money -- aian't last long. | 

Did you do any drinking? a 

No, sir. 

--at this particular place? 


No, sir. 


Q Ineidentaliy, Mr. Bentley, was DELS the home: or the 


place of a friend or eae like that? 


A No, Sic 
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Q What type place would you describe.this as being, if. 


i 


you can describe it? 


A Well, a place where gambling went on at ome time or 


another -- different times. 
2 Did there come a time when ao left, tr, Bentley? 
A Yes, I did. Z 
i Approximately what time of evening was this when 
you left? | | 
A E would sayerareee around r=85. 
Q Did you leave Bone or in the company of soueone? 
Alone. 
Where were you headed? 
35 neanearsteeient out the street. 
I said wnere were you headed? 


A. Home. : 

Q Tell us, sir, if you will, at this point, in your 
own words, what you recall as being the route that you took, 
and just take us on conto the situs of the unusual eccurrence 
that you recall having experienced on tnis date. 

A Well, I went through T Street ie was on T Street, 
I was parked on T Street. I proceeded through Ae Seraatice 
hth Street where I made a left turn to proceed home. tr go 
that ee I went that way nost. of the time if I an fat that 


area. ~ 
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Q° Let me ask you this, Mr. Bermtley -- I suppose. you 


AImact onsuvered the question: Had you ever traveled. that 
‘route before? : : 
A Yes, sir. 
Q Are you a Washingtonian? 


A Yes, sir. i 


2 Are you familiar with thé raute along ith Street 
going north and south between, say T ead the Reservoir? | 
A Yes, sir. 


) Are you familiar with the intersecting streets 


alongs that route? 
AL Yes, sir. 
- To your knowledse, on this particular day, were there 
SS 


any traffic Seaactes or devices or signs Salons the Eoute on your 
——— —_ ~ . a : i =I 


‘way home that you were aware of? 


A. On my w2y ooee 
Q gret yes or non 
a ‘Yes, sir. 
Q - Did you know of their existence Dae to your 
_ having traveled that route on this evens 
A Yes, sir. : 
“Q Incidentally, ‘Ir. Bentley, as you turned rere 
into Fourth Street and orneeeies north, do vou recall what 


“ your speed was?- whe oie Nee ae 


A 25-30 miles an hour, at the most. 
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°Q -What was the condition of the traffic on Fourth 


Street as you headed north? 
A No traffic. . -. ne a sa 
Q Resume, if you will, and tell us what you remember 


on this occasion, as you turned left on Fourth Street and 


proceeded north. 


A ieee, proceeded north on Fourth Street—- 
- Q Let me ask you this at this point: Do a raceit 
whether Fourth Street at this pace at T Street, whether. 
there are marked lanes? _ ae Tansee = papitas & ae 
A Yes, there are, sir. “qhere are three Ienes: it 
hes one lane southdound and tio lanes northbound, but there 
is parking alloued on the right-hand side of the sae 
so really, it's one-lane, center lane. aa 
Q ~ In shige take eset traveling, sir? 
A Center lane. a on aes 
Q When you say "eenter,* eve you mean tne closest 
to the center of the street? 
A Well, it's actually the center of the street 
because it's divided into three etch . 
Q . Very well. ‘Do you recall, sir, having been in the 
block between V and W Street on Fourth, on this occasion? : 
A - Yes, sir, I remember that. I ee proceeding 
so Fourth Street. si i or aw ee : etn os ae 


Q “fell us, sir, what you remember as having happened, 
. > - > 
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if anything did happen, at or around this time in and around 


7 


this area? 
A Well, at this time, after I had left, you know, 


passing through the block, V and W, I don't remember anything 


that occurred after pessies through that block. 


Q Do you someones aretha having happened prion ta 
=| 


4th and W? Rae 2 Seen eae 
A I don't, sir. 


Q Did anything unusual occur to you and your automobild? 


A I don't remember, sir. 


Q What is the last thing that you remember, “ir 


Bentley? ci: i275 = 
<A The ee thing q remember is proceeding. north on 


Pourth ‘Street. 


hy kn 


Q of course, in your Complaint, it has Doce alleged 


that there was a collision. . : ial . 


THE COURT: Mr. Ellis, that's not the question. 


The question here is, what this man can testify ue 
. MR. ELLIS: Very well. twill eee that. 
BY 4R. ELLIS: | 


Q Do ‘you ever remember being at the intersection Ae 
nee and We Sereecse ; 
A : No, z don't ememe es peing ‘at the Intersection of 


4th and W sereatee X remember proceacine esos Fourth Street 


"and then everything stops. 
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THE COURT: You mean, your next memory 1S when you 
were in the hospital? eo 

THE WITNESS: Yes, oe 

BY MR. ELLIS: 

Do you remember a collision of Bee Gan 


A No, sir. 


(eRQ All right. What's the very next pec liscn remember, 
-4r. Bentley? 
A Well, I hada nace Rea Naener ny head being 
Weonc Ud. 
| Q Do you know where Sere Has Belsonsequentaya=? 
[a esa h ener I ae in the hospital. I had a ae 
q Do you knox where you were? = | 
A | I know. | 
Q Where were rout 
A 


In Preedmen's Hospital. 


. 


= (a Do you now know how long you were in Freedments 
Hospital, if you were? 


Yes, sir. 


A 
Q How longs wereyou in the hospital? es 
A 


Prom December 29 to February Qe 
Q Can you give us a reason why you don't remember 
some of the things that I have asked you about? 


~ MRe MANN: I will object to that. That allows him 
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to speculate all over--- 


“AR. ELLIS: I simoly asked if he can give us a 


ve 


reason. 


THE COURT: _I will sustain the objection. 7 


BY HR. ELLIS: 
a _ Were you rendered aneonsotoen if you know? 
A se think that Iwas. I mean, I gontt=— I'm sure 
I Soe Maine that's what you mean. 
Q All right, “Mr. Bentley. slow, you = adnitted to 
‘Freedmen's Hospital. 5 as 
THE COURT: He can't testify to that. He edn*t 


remember. All he knows is when he was in the hospital, as I 


understand itis 


BY AR. ELLIS: 

Q Based on the information you have received sudse- 
quent to December 29, 1965,.do you know the pursose for which 
you-~-~ ; = oat a ; 
MR. MANN: I would object to that. 

‘THE COURT: I will sustain the objection. 

BY MR. ELLIS: 

Q Were you injured, ‘lr. Bentley, as a result of 
something that might have happened on December 295 19652 
THE COURT: I will sustain the objection. | 
BY “R. ELLIS: . | 


Mr. Bentley, you said you vaguely rememoer somebody 
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sewing up your head, is that right? 


A Yes, sir. 
Q De you remember anything ere eacthe hospital 
during thetime you were there? 3 
A Well, I have been eeione =) 
THE COURT: Now s--—_ 
BY MR. ELLIS: 
Q I ask you, do ae remember anything aches 
done for you during the entire time ek were there? 
A Nothing other than ny head being sewn uo at that 
particular time, that particular night. : 
Q Between December 3 and Reoausy 9s ao. you renender? 
A - Yes, sir. 7 ; 
Youla eae tell us? 
Yes, sir. Well, I nad a east applied to my leg. 
Thich leg, sir? - iene Se 
ee ety right leg. I hada ana painful conantton in 
which I could not move without ‘help. 
Where was this pain located, if you recall? 


- 


What part of your body? . ree 


Q 
A Well, the pain was over my body. 
: : 
A 


Really, my entire body. “In other words, Iwas - 
unable to turn over. . 
Q Was the pain generalized? Listen to my question, —~ 


Mr, Bentley: ‘Was the pain ponerataed or more severe or 
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less severe in a particular area? 
A ‘It was more severe in the rib area where my ribs — 


‘were broxen; there was pain in my leg. “y leg was hurting. © 


My chief pain was wanting to cough uo something and not beings 


able to. It hurt me to cough. 


Q Do you know who treated you in the. hospital, if 


anyone did? 


A Yes, sir, Dr. Leffall, Dr. Epps. 
Q Let's start with him. Do you know what he did for- 


you? 
eas Well, he dealt with my internal injuries, 


soreness and various things, you know. 


“Was there any other physician who treated you? 


o fo 


Dr. Blackwell treated me.. 


What: did he treat you for? © 


Well, he treated me for a heart condition. 


Tell us about that. What kind of heart condition? 


“Well, I had severe pains-in the center of my 


Tell the ieee 

MR. MANN: I object only on the grounds, your Honor, 
there has been no establishnent of any--- : He had a heart athac: 
in September and was unable to work and his casein bos -_— 
there is no causal earinection. | 


’ THE COURT: | I will receive it subject to a motion” 
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to strixe unless it is tied in. : 

MR. ELLIS: Of course, as indicated, I intend to 
prove medical =e simply want the witness to testify to 
Soenconar 


THE COURT: I understand. You may proceed. 


BY 4R. ELLIS: 


Q Mr. Bentley, did you have any symptoms that requirel 


the ‘professional services of Dr. Blackvell? 
A E did, sir. 

What were they? 

The heart. 

What symptoms did you have? 

I had chest pene 

Anything else? Answe yes 

Por Dr. Blackwell, you say? 

Tee eee Sake 

He treated ne. for the heart. 

Were you treated by anybody else? 

I was treated by Dr. Epps. | 

Por whatdid he treat you? 

He treated me for Raeierectures and also neck, and 
back injury. Neck injury, not really the back, but the 
back of the neck. | 

Q° Did you receive any medications while you were in 


‘the hospital on this occasion from anyone for any reason? 


A Yes, cues 


Q Do you know -= - only if you know -- - what those 


medications were or the puroose of then? ie 


A Well, x know I was given Comadine to thin the blood. 
: | 


Q For what condition is that used? 


A So the blood will pass more freely through the hearjt. 


Q Were you given any other medication for any other 


purpose that you know about? ee ie os : 
A . Iwas given other medications, but I don't know 
exactly what they were for when the nurses gave then to me. 
Q bid you neces oy type of treatment or therapy in 
the hospital for ou of your Spires or ‘111s? : 
A In the ‘hospital, I was in the cask and they werent 
able to do much for it while is was in the hospital, other 
than keep the cast On. 


Shige: Were A in or out of bed when you - were in the 
| 


hospital? Wane nee piece meer sa 

A I was ae bed up until the Ae Penicays that I was 
in the hospital, SGuocens in bed. | | 

Q When do you recall having been out of bed, what datd? 

A Oh, I couldn't really recall the day, but I would 
say maybe after about amonth. _ 

Q How many days or weeks before you were asscharged? 


A I was dtecharzed in ayant five weeks. 
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Q . :How many days before you were discharged, do you 


recall having been out of the bed? 


cited Four’ or five days, and that was not completely out 


of bed. That was out of bed ina wheelchair. 

Q Did you have a cast on your leg ab that time? 

A Yes, I did. | 

Q Were ono to walk? 

A No, I was not. 

Q I will ask you this, oan back a bit -- when I 
say "goings back eu DEta or acer going mack to the beginning 
‘of your admission in posecants Hospital: From the first 
time that you completely ‘recall where aor were and what on 
condition miznt have been, how did eon feel? — 

I felt very badly. 

what were your complaints at that tine? 

I was sore. I was unable to move. 

Where were you sore? | at 
Throughout my dody, as I satd. 


Can you specify any areas?- 


Yes, I can specify. 
Please. 
“oR Less; thishs, the internal to move in an; 
‘ g@irection was great pain. poate 


(2. Could you do for yourself? 
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I wasn't able to do for myself for quite some 


“ Yere things Gone for you? ~- 
_ Yes, they were. wats 
What things were done for you?. 
. Massages and so forth were done by-nurses. H 
Did you require any speciat type of attention? 


What ‘type of special attention did you require? 


Q 
A. I aia, sir. 
Q 
A 


I required nurses on 24-hour duty, nurses in| the 
room at all times; I wasn’t left alone. Reis 
Q Do you know who ordered this?. 


“Dr. Blackyell. 


A 

Q Do you. know for what reas son? 

A As far as I was concer pea it was the heart.” As to 
what I Se SS it was the heart chiefly, plus other. thins 


that they were looking ore developzents internally. 


2 


2Q. You say you had nurses--— 


Nurses: around the clock, yess sir. 


A 
18 - Q° “When you say around the Gti 
A In 8-hour shifts. 
Q Were these nurses other than the regular ward 
nurses who were on every duty station? eer 
A >. Yes, they uére A She. They, were emirate nurses - 


hired-=-- 


Engaged by you? 


Yes, sir. 

How many of those persons did you have engaged? 
Three. 

Por how one a ponies: if court. did you 


receive this special type of attention from these three 
nurses? 


A One week. 


Q Do you happen to know, sir, what they harged for 


this service? 


2K $120. per week. s 


“ 


Q- was this collectively or per person? 


A Per person. — 
> 


Q Did you require any other special type of procedure 


or treatment while you were in the hospital that you recall? 


: A Well, the only treatment that I was given was the 
treatment for the heart ceene orthopedic Raectacnt for oe 
leg, which =e couldn't do anything for, for that; that was ip 
~ cast. There Was other things that a constantly tests beihz 
taken -- just all the time. oe 

Q Let me ne this, ur. Bentley: Was any tyne of 
emergency measure pemtomnsd in your regard? 

A I was given a blood transfusion. 


Q Do you remember when that was? 
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A Yes, ag remember because it was New Year's Eve. 
Q This was at wnoSe aameccion if you renenber? 
4 - Probably Dr. Laff all because I say Dr. Leftalt 
dressed for the evening on New Year's Eve, standing a eos 
of my bed, in the morning of New Year's. | 


Q Do you know when you were discharged from the 


hospital? 


i 
1 
ja 
i 
| 


A February 9,5 1966. ae 

Q When you were discharged aor ate hospital were 
es ambulatory? ‘could you Walk? 

A I could walk with assistance. 

Q What type of Bsetecances thas 

A With a cane, and naturally, being the first ‘souple 
of days, I had to neve personal See een’ along with the c2 
and cast, : , 

@° You had a cast on? 

A Yes. 

-Q > -Did you continue under the care of any { 


subsediuene to your “discharze from Freedzen's? 


A. Yes, sir, I did. é 


Q° who was that person or who were oeee esos if 
there were more than one? : 

A Dr. Epps. 

Q Does he have a particular area of specialty 


that you know about? 
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ives, he is a specialist in orthopedics. 
Did you continue under his care? 
I did, sir. 


Q Where did you see him? 
A 


Q 
or occasions that you went to his office following your dis- | 
eee 

A Well, the pain in ae neck continued. I was ven 
sone sort of diathermy, I don't know just on 

Q What is Giatherny, if you know? 


Heat. 


A 
q And to what area of the body was. it applied? 
A 


To the neck and the back.. 
Q Did Dr. Epps do anything else os you on any of the 
occasions when he saw you after he left the hosoital? 
A Well, when my cast was ee 
When eivourn cast ne eee 
I would have to guess. | 
“Well, give us your best estinate. 
I would say the cast was eored in April sometime. 
Who removed it, or saw that it was removed? 
Dr. Epps. 


Tell us what treatment, if any, Dr. Epps caused 


57 


you to ‘receive after your cast was removed. 


A 


.Well, I had the whirlpoos, cee after the machine 


‘treatment in the office, he set up traction at home for me. 


Q 


A 


water baz 


Q 


Q 


what type of traction was this, if you can ‘tent US. 


Well, the traction was traction set up ‘that has the 


3 to add the weight. Soe oe ca | 


To what part oe your Sate Was this traction 


applied? 


For the neck aa back area. : 


| . 


You were having complaints were you sm at | this 


Yes, I was oe hevins ontane 

what were your + complaints at this particular SREY 
Pain « and soreness. 

In what areas? 

The area ‘of the ‘neck and upser sees shoulders. 
How wes your leg ‘feeling 22 this time? 


Very, very weak. 


‘ Were yee able = place gecee on it? 


Not for quite some time. 


Did there come a Somer Mr. Bentley, when you were 


able to do away with your cane? 


A 


Q. 


A 


Yes, sir. 


When was ‘this approximately? 


Approximately around the first of nay. 
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Q Do you recall how long you remained under the 
eare of Dr. Epps, that is to say fron the date that you were 
‘discharged fron the hospital until he. finally discharged you? 
A As far as I can renee it was-—- I reneapack 
to him in June, I believe. I believe it was June that I had 
to go back. a a as = : - 
Q That “tas the final tine, as far as your memory? 
A No. I saw hin again. tr began to have little 
pains and I say him again eee hs aoe tater: ; ; 
2 Where were these pains that you had? 


A Same region. I began achinz in the wintertine, 


when the weather changed. 


Q — what region of your body? 
A . The ee . 
9 When was the last time that you were seennbye Dre 
Eops for any of these complaints that you have told us about? 
A I would say it as January of 1967. 
Q a. Bentley, did Dr. Epps crarge for the services 
that he rendered you? : : 
im) dnenata tiene: 
Q Dolyon Ne enkcone 
-THE COURT: Are you going to have Dr. Bose SeECS - 


MR. ELLIS: Yes. FS ae 


RHE COURT: ‘Can't he best testify as to his 


charges? ; , Riri ocean 


Ree 59). eee ica 
MR. ELLIS: I only asked for thems | if-he knew. 


All right. it's all meen “x keep ‘that for hin. 
_ BY MR. ELLIS: 


Q Do you know whether or not Dr. Leffall charged 


-for his ern eco 2 
i 
A He did, sir. 


a) Did Dr. Blackwell charge ‘you for his services? 


He did, ‘sir. 


5S MR. ELLIS: May we Sarees rane 

(AT THE BENCH: oars 

MR. ELLIS: Your HOnOn AEE boon subpoena out 
for Dr. Blackyell. ‘whether it's been effectively served on 
him’ I = mabe to Say, so could I ask hin if he knows what 
Dr. Blackwell's charge is? They were all pers formed in che: 
hospital. | 

THE COURT: I think so -- if he knows. 

MR. MANN: If he knows. I object to-your nandins 
him the bill. See cies Ee ae Se 

(BACK -IN OPEN couRT: 

BY "Re ELLIS: am ao : oe a 


Q Mr. Bentioy. do you happen to know what was. the 


amount of the charge that was made by Bee Blackwell for his 


services? tee or nO. 


a I icoe sir, yes, sir. 
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What was the amount of his charge? 
A flat fissure, $400. 
This‘is Dr. Blackwell? - goers: 
oA. No, no. I thought you said Dr. Lefall.. f 
Q. If Iidid, I'm in error. Do you happen to Know the 
charze made by Dr. Blackwell? Yes or no. 
ae Not accurately. “Close, but nah Aneesh : 
Q Following your discharge by Dr. Epps, “ir. Bentley, 
‘did caenenconel = time, sir, when a either did go back to 


-work of-any type of attempted to go back to work? 


Yes, I did, sir. 


. 


’ Tell us when you made your first effort. 
Well, arouné the middle of “lay. 


Give us the year nov, sir. 


--of 1966. 


What did you do in the middle of “tay 1966? 


Well, having discarded the cane and so forth, and 


7 


tryins to see, would I be able to wait on myself and hov I would 
make it, I took a dinner job ina restaurant in Seorzétown 


on “4% Street as a watter; Prances! Restaurant was the name of 
the place. I worked there for thirty to thirty-five days, 
something like that. cay ee Pissarro targa Sonate we 


.2 Did -there come a tine, Mr. Bentley, when you 


25 changed your employment there? 


Yes, sir. 
When did this occur? 


. 


A In July of 1966? 


Q | What happened in July of 1966? 
A 


I decided to go back to sea... It was about time, 
‘I thought, that I could make it. I thought I could. 


Q ‘ Did you in fact go back to sea 


A. I did. 3 


Q ° fo what ship were you assigned, sir? 


AS at joined the 3S Constitution July 15th. 


+ bo 


Q How many trips did you make on the Constitution? 
A 


Two and a half. 


—S 


Q Two and a half? 
A 


Yes. 


Q While on board the SS Constitution, directing your 
attention in point of time to, say, September of 1966, did 


anything unusual occur to you physically? 


aie Yes, sir, it did, sir. I began to have very bad chest 


pains again, and sweating. 


"MR. MANN: Excuse me, I object to this. Is he 


attemoting to establish a causal relationsuip between, these 


subsequent heart attacks and the accident? eel = 


pile 


THE-COURT: Are you? Rese att, 
MR. ELLIS: May we approach the bench, your Honor? | =| 


MR. BLLIS: I have been told by a medical witness, 
Dr. Johnson, or I expect him to be able to say this, that 
with respect to @ person, a cardiac. patient ‘who has had two 
attacks, it is more Se ae he will have a third ane 


than a man who has had one. 


THE COURT: what is the doctor prepared, though, to 


say the third attack was due to this trauma? 
MR. MAIN: If he says it, I will object to--- 
THE COURT: I will have to sustain the objection. 


ELLIS: He is not aole to--- 


, : . bs 


courT: I will sustain the objection. 


we ELLIS: But 1f I don't talk about it through 


this witness -- and I am just thinsing ahead -- will not the 


doctor be able to give this? 


THE COURT: I dontt think so. 
MR. ELLIS: --and let the jury infer--- 


MR. MANN: That's just my precise objection. If 


it is not reasonable medical certainty, I would odject to 
discussing it. 


e MR. ELLIS: He would say it would be more probable +- 


not possible -- more probable that a person having had two--- 


.f 


MR. UANN: What _does that mean? Does that estadlis} 


there is 2 causal relationship? 
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“MR. ELLIS: He had a third one. 


MR. MANN: He had a first one pefore the accident. 
MR. ELLIS: So, the second, we say, was definitely 
connected, and so naybe, he not having had the second, he 
probably would not have had the third, and the third was 
“specifically-~- | : =steen = at ' 
“MR. MAN: I will have to object. | 
THE COURT: “objection sustained. 
“MR. ELLIS: I won't push it. Very well. 
(BACK IM OPEN COURT: 
BYR. ELLIS: 


Q Mr. Bentley, when did you obtain your present 


employment, sir? 


Aaa cane 1967. 


Q So, you have been in the job something more than a 


year? oie a Fara 7, Sig 
A Yes, sir. : 
WR. ELLIS: I believe that’s all I have of this 
witness at this time. _ a ae ae Sa 3 
UR. MANN: “May I eaotere while seated Heres yours 


Honor? 


MANN: “lay we approach the bench? 


[ THE BENCH: 


. MR. MANN: Aa I right in ay understandinz that the 
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. plaintiff is not claiming any loss of earnings? 


“MR. ELLIS: He is not. 

MR. MANN: And no permanent injuries, welts 
correct? 

eee ee eee RES oe cee 
aggravation of pre-existing~--— | | 7 

MR. MANN: But no permanent injuries, is that 
correct? . a egsces Secs : . 

| MR. ELLIS: You mean Boone that. 
THE. COURT: Except that? : 


ELLIS: Except that. 


MR. MANN: In all fairness, I would like to approach 


the bench on something like this: “‘z know that “ir. Bentley 


“ 


has a record of dad driving, nerait revoxed for driving 
under the influence. I intend to ask hin if he is a good 
driver and does neibene a good-driving record, and if he 
says "yes," Ian going to ask was Rie ever Deen 
revored. . 
WR. ELLIS: I don’t think that's admissible. 
THE COURT: I will sustain that objection. 


.¢°~ MR. MANN: I-will approach it another way. I will 


ask hin if he was drinking the nignt of the accident. If he 
says "No," then I will ask him, "Do you ordinarily drink 
quite a bit?” If he says, "No,"--- 


“THE COURT: You don't have any evidence to prove he 
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29° was drinking that night? 


MR. MANN: Yes. The police onciees will only 
testify that he sielled alcohol on his breath, that's all. 

THE COURT: I think he can ask him if he was 
drinking that night. Sa 


MR. ELLIS: Oh, sure, I'll agree with that. | 


MR. MANN: If he says, "No," may I ask him if he 


notte tan 

THE COURT: Ho, oie You ean then have the officer 
testify that ae ee alcohol ee his breath at enontine: 

MR. MANN: When I €o5k the deposition, he denied 
being a drinking man, and yet the Nosnientneconts drinking | 
excessively, rignt here at the top of the paze Sons "much 
drinking." Ss , 7 : 
| } ELLIS: nich hospital report? 


MANN: The Public Health Service. 
On some other occasion? 


MANN: Yes. = oe ea 
COURT: You better limit it to whether he was 


drinking night. 
MANN: Thank you very much. 


-"" (BACK IN OPEN COURT: 


=~! eae 


CROSS-EXAMINATION 


- BY MR. MANN: a 


Q-- Mr. Bentley, referring to the night of December 29, 


— 


66 E Sy ae 
1965, at aoproximately 2:00 ame, when you were driving the 


*63 Plymouta down Fourth Street, Northyest, you don't menenben 
the accident; is that Bomacers so = oe 
A That's very true, sir. 
Q Have you had a nescaey of transient léss of 
consciousness Bian to this accident? : 
A Do you mean, do I black out? 
ig Odjection, your ionor. ie 
eoprosch eneanenen please, before we zet too far in this area 
THE BENCH: eke pees ae 
ELLIS: I think we ought to thrash this out now. 
COURT: ‘Why are you soins into this? | ee 


MANI: I was at the Freedments Hospital. The 
NX = Hs . : 
records very clearly state, "Patient admitted to history of 
transient loss of consciousness." He does not know whether 


he blacked out before or after the accident. rok 


MR. ELLIS: If the Court please-—-- 


THS COURT: He doesn't know how this accident 


occurred. : ; a Ss ~ 


* 


MR. MANN: I realize that. I will withdraw that. 


“I won't pursue it any further. . ne a 
MR. ELLIS: “oreover, your Honor, I think the- 
interpretation to be placed on this . aces 


not possible “. *° I think "transient" means temporartfy. 
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THE COURT: Well, he is not going to pursue it. 


MR. MANN: I'm not going to pursue it, but it's in 
‘the record. 5 
(BACK IN OPEN COURT: 
MR. MANN: Your Honor, I'm sorry. May we approach 


the bench? 


(AP THE BENCH: 


* MR. MANY: Out of my abundance of caution -- I'm 


‘not dreaming this up -- in the -Freedmen's Hospital record (and 
you can interpret it nowever es want to) but = would Like to ibs 
hin if ‘he remembers being in the hospital, which he has aeare ay 
said he did, and this notation here in the. hospital record 


says, "Patient thinks he might have been unconscious at the 
tine." | 

THE COURT: I an a itttle unclear adout Savelinysence 
Are you suggesting the possibility that “Ur. Bentley suffered 


a black-out prior to the collision? 


’ - - 


MR. MANN: Yes, sir. I don't know that to be a fact, 


but it’s suspicious anyway. 
MR. ELLIS: As I interpret that same nospital note, 

it's a history that’s taken very time a person cones into 

gmergency. | It's | a auesiton of interpretation. The doctors ar2 


going to 22; he ESSE a cerebral and Officer Peterson is coin; 


to say he looked like. dead “hen he was on the paveaent, so the 
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is everything to infer he was unconscious as a result of 
the impact, and not the result of a Sash See 

MR. MANN: These notes here bother me. | 

THE COURT: If you could establish that ne suffered 
a black-out Ration to the impact-—-— Zhat do you have to do 
that with? ; F 

MR. MANN:. What does a clinical note Ana hospital 
record as follows mean: "Patient admits to history of 
‘transient loss. of consctousness." dhat Spee CEG mean, I 
sudmit? 3 
He says it doesn't mean Aen ATs I say it means 
what it Re : . 
z MR. ELLIS: I think the moe means, it's another 
phrasing of that particular note there. They apparently 
talked to Bentley sometime in the--- and he admitted that 
he might have been temporarily ‘unconseLous prior to having 


been brousnt in and caused by the impact. 


THE COURT: I think it's too remote. I. really do. 


MR. MAIN: I will respect your Honor'’s wishes. 


I will pursue it another--- 
: ~” (BACK IN OPEN COURT: 

BY MR. MANU: 
Q ur. Bentley, aid you noneneesae pay the hospital bill 


at Preedmen’s Hospital? 
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MR. ELLIS: I am going to object to that, if your 


Honor please. 
THE COURT: Of course, there ae been no avience 
Preedman's bill. 3 : 
WR. MANN: Very well. I will withdraw the question. 
: BY WR. MAHN: | 
Q “r. Bentley, had*- you had any alcoholic beverages - 
to drink at the card gane? 
A Wo, I ata not, sir. 
Q Do you recall when I took your aeposteton on February 
2l, 1967, Mr. Bentley, in my office? | 
“e rh iat recall the deposition in your office, sir, yes, silr. 
\Q I asked you, on line See Bastar "Can et tell us 
what happened? Wow did the accident occur?” =: 


And your answer was: "Well, I was traveling north 


on Fourtn Street, and I was looking straight ahead, and I 
was hit." . So 

I believe your testimony agiee tice that you have no 
recollection of the accident, an I correct? 

A That is correct, sir. I didn't mean to inply at 
that tine, if I did, that I knew I was nit. It's a conelusion 
I drev, that I was hit. i 

Q On Line 18 that day--— 


MR.. ELLIS: Give us the page number, 


‘ 70 i 
MR. MANN: Page 6, the botton. 


’ BY MR. MANN: 
Q On Line 18, I asked you: "You did not. 100% to the 
right or left?" 

And your answer was: "I couldn't definitely say 
as to whether I did. I was looking straight ahead. I know 
I was looking straight ahead.” 

"MR. ELLIS: I don't think that's a proper basis 
eon Recennene to impeach him. He has not stated anything 
like that today. The question was not put to Fee 

| MR. MANN: Thatts just - point. |aelsatd machine 


today. : ; 
THE COURT: I will overrule the objection, 


Se not sure you have made the question--~ Have you stated 
tne h tet SS hy ee ite 

MR. WAY: I will read it, your Honor. 

BY MR. MAI: 

2 The question to rots TE Bentley, ae on line 18, 
page 6: "You did not look to the rizsht or left?" And your 
ansver on February 21, 1967 was: "I couldn't definitely 
say as to whether I did. I ee looking straight -ahee « z 
know I was looking straight ahead." Is that your testimony 


today? 


A “My testinony is, sir, that I was looking straisht 
ahead. I say no vehicle approachins. I remember nothing 


concerning that, having left whatever block this was on 
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Fourth Street and approaching the intersection. 

Q You don't even rememoer the accident today? 

A Not today, no, sir. . 7 

Q Do you recall seeing any police BEeicens at the 
hospital, “Ir. Bentley? a a i 

A I vaguely remember a blue uniform -- a white 
uniforn -—— but a was in terrific agony and pain, and that is 
all. Whether I was conscious or sub- conscious: or pale 
“conscious, ‘I don't know. I know Iwas in Cemiieiie pain. My 
head was being sewn,and all I know is that it resendled, you 


know, a hospital rooa that I sav. I saw a white and! blue 


yes, I do, sir. 
Q “Mr. Bentley, do you recall any police officer 


asking you for pernission to take a specimen of urine? 

MR. ELLIS: Objection. “tay we approach the benen? 

(AT THE BENCH: = - soe 

MR. ELLIS: I think, ENONS ES greater foundation, 
this is a hizhly prejudicial question. | 

“Re MANN: The police officer will testify, Be 
as you well know, you were there at the easenies) that he 
asked hin for permission to take a specinen of ees ae he 
refused. 

HR. ELLIS: I don't think that agrees sith the 


statement of the police officer on--- 


THE COURT: I don't agree. TI think it is proper. 


MR. ELLIS: On what basis? We haven't got any 


drinking. 
‘FHE COURT: That's the question. The officer said 


he did smell--~ 


MR. MANN: He didn't say he was drunk but he said 


he smelled-~- 

MR. ELLIS: This is sonething your tlonor does not 
know, but I pe tenercs to show in the officer's deposition ' 
- where he said he couldn't smell alcohol on the breath becausg 
the man had such a bad breath. 

“MR. MANN: I have two aifferent transeripts--- 

MR. ELLIS: And it's a question of whether the 
‘transerint you offer of the Administrative Hearing at the 
IDEN tnent of Motor Vehicles presided over by a sae -- 


This deposition was not held for purposes of discovery. 


The hearing officer was a layman. 


MR. MANN: Revoked his permit, though. 

MR. ELLIS: It was imnediately restored. I 
don't think that's a proper foundation for nim to impeach -- 
the testimony of the officer. I don't think that's admissible. 
If you put that in, I'm going to put that in. It will make 
the officer look bad. — In this case, the officer catezoricatly 
said, "I could not smell alconol on his breath, and I bent 
doun to try and smell, because nis breath was so dad, I 


_ couldn't stomach it.” 
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MR. MANN: He said he did smell it. That's not 


right, “ir. Ellis. 

MR. ELLIS: I don't think, under those eireun 
stances, this testimony about taking a urine speciuen is 
appropriate. The officer is zoing to back-traeck or sonething, 

Re MAIN: The officer testified he asked for : 
permission and it was refused, and MPe Bentley said st he 
wanted was his lawyer. | 


MR. ELLIS: I think besore we can get to that, if 


we can aot to that, there ought to be some believabie 


testimony about drinking. ea ane | 
THE COURT: Do # eae ibe officer will 


testify that he did ask porate to take a urine tedt2 


MR. MANN: I wilt show you the officer's deposition, 


the question and answer. 


THE COURT: And Mr. Bentley refused to? 


MR. ELLIS: But there was a reason. 
THE COURT: I will overrule the objection. 
(BACK IN OPEN CouR?: 


By MR. MANN: 


Q “Mr. Bentley, I want to ask you this question again: 


Do you recall a police officer at the hospital the nisht of 


the accident Saas you for permission to take a specimen of 


your urine, and. you refused him? Do you recall that? 
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No, sir, I don't. 


Do you wear glasses, Mr. Bentley? 
Yes, sir, I do, sir. Not all the time. 


Do your driver's license require that you wear 


glasses? 


No, sir. . =. ats ome = 2h ca eat 


A 
Q Did you have on glasses the night of the accident? — 
A 


No, sir. 


Q Are you Pantene with the area of Fourth and ig 

Streets, Horthuest, ‘Ir. Bentley? 
A I am, sir. 

Q “Could you tell us from memory, if you know, is the 
roadway level or upgrade, downgrade or what the characteristip 
of the weit is, traveling on Fourth Street, fron V to WI? 

A I'would call that level. 


-Q What about the lighting conditions? Do you have 
any idea, secinz at night, if you know? 


A No. 
Q You have no idea? 


A No, sir. 


Q Mir. Bentley, I don't want to ask you a needless 


question, but I did not understand you awhile ago: Bo. you 


recall the address of the place where you played poker that 


night? 5 eRe hag Btn aes a ea - 


A The actual address, no, sir, I don't. I mean by tyat, 


I recognize the building, according toa geographical 
settings, the building next to it, and so forth. 
you an approximate answer as to that, but not the definite 


address, no, sir. 
Q. Do you know the nanes of any of. the ae werd 

playing in the game with you? . | 

“A The people woo were playing in the game with me, 


sir, were people, waiters and bartenders who, over the years, 
' I have seen on one occasion or the other one. So, just to 


cone to the indication of who was there on that particular 
: 
night, it's Eo many people to draw fron. It was an active 


place, you know, the public coning and going; -so I “souldatt 
identify then personally, no. 


Q Have you ever received, since the accident - —— and I 
refer to the time since’ September of '66 when you had, and 


correct me if I am wrong, your third heart attack, 


| 
i 
L 
i 
i 
i 
i 


Septemoer of '65, is that correct? 
That's correct. 


Have you drawn any disability compensation fror your 


MR. ELLIS: Don't answer. 


What's the purpose? 


MR. “MANN: Only to show wees a has area tt from nib 


emoloy:sent. : 
THE COURT: I don't think it's material to this cASs2t 
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-MR. MANN: I'll withdray it, your Honor. 


BY MR. MANN: 
Q . Have you ever received any previous injury to your 
neck other than on December 29, 1965? 
A Yes, sir, I had. 


When was it, “Mr. Bentley? 


It was around 1957 and 1958. 


How did you receive Tt? 
I. ee working in the First-Class Dining Room of 
the SS Indenendence, and another cater with a hot ae hot 
silver tray of lobsters colliaéd in the back of me, and burnt 
my ee yes, sir. 
Q Did you receive medical treatment for that, sir? 
A Yes, Tt did, sir. | 
Q I'm sure youtye ansvered tats question, but were 
you employed at any time during 1965 before the accldent? 
A I was not, sir. : 
MR. ELLIS: Objection. I would like a proffer 
fron “Ir. ‘“lann as to the materiality of that in this case. 
THE COURT: There is no elain for loss of wWazes, 
in this case as I'm aware. = 
~ AR. ABET: Very well, your Honor. I'm sorry. 
BY aR. MANA: 
ae: Bentley, aaron to this accident on Dece nber 29, 


1965, do you recall, inect you ever - previously taken, in 1965, 
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a drug known as Lufa -- L-u=f-a? 


A . Yes, sir. 

Q You do recall taking it? 

A oe sir. 

Q Had you ever taken one called Comadine prior to 

the accident?— : 

I have stated that, yes, sir. 
Do you recall nuns taking one Butasol? 
Yes, I do, sir. | | 
Do rea ever recall taxing known as Dicunerol? 
Ho, sir, I don?t. 


MR. MAN: Your Honor, I have no further question. 


"THE COURT: Any redirect, ir. Ellis? 


REDIRECT EXAMINATION 
BY MR. ELLIS: a, = 
2 mr. Bentley, ron rma iconanenonganes you take the Lufh? 
A Lufa is said to lover cholesterol. Cholesterol 


fs fat inside the veins. oe 


You were taking it Nenease of the heart condition? 
Yes, Aas, . 
What adout Comadine? 
Blood Guienes Pop RCaet condition. 
; Butasol. 
Asa pir of cnpnmasnate ese 


- Por what condition? 
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heart condition. 


ELLIS: Thank you. 
couRT: Anything further? 
_ MR. ELLIS: No, your Honor. 
Your Honor, Te yeiconseat counsel? 
THE COURT: Yes, . 
MR; ELLIS: Thank you your Honor. 
(Counse2 conferred off record.) 
MR. ELLIS: May we approach the bench? 


(AT THE BENCH: 
MR. ELLIS: ress asking ‘ir. “ann if he oe ina 
position to stipulate to the hospital bill. Tais is what I 
‘got. I dontt want to Betne it to the jury. 
“wasnt: My client will kill me, but I will do “it. 
‘ELLIS: It's verified, this is the total. 
EZ COURT: You want this letter received? 
BELLIS: Mo, I don't think so. 
couRT: But Si hatte to stinulate to the amet . 
and you will stipulate? = : : | 


MR. MAW: Yes. 


(BACK IN OPEN COURT: 


7, 


-"* MR. ELLIS: May I make that announcement? 


THE COURT: Yes. 
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MR. ELLIS: Lddies and Soar Ee EES of the Fury: 


It has yaa Stipulated by counsel and seutevees by his Honor 
that the amount of the hospital bill which was incurred by “Irp 
Bentley for his care and treatment there on and after 
Deceaber 29, 1965 was in the total amount of $1,431. 07. 

As his “Honor will tell you, you may conescex, this as evidence 
being in the case now because at was agreed to and stipulated 


se | 
to by counsel. 


MR. SLLIS: Your Honor, my next witness <a be 


the police officer. 


z Gines= Ar ) | 
THE COURT: As I understand it; he may be testifying 


for some little time. Am I risht? 
: ; | 
MR. SLLIS: Yes. 35 : Auer 


THE COURT: ‘hat is the nane of the officer? 


Officer Peterson. I just wondered if 


this would be a convenient time for recess. | 


MR. HANY: I will ve 20 or 30, minutes in Cross. 
COURT: I don't like to lose the 15 inutes. 


MRe ELLIS: Unless we put on “rs. Bentley to prov. 
the value of the car. ees 


THE COURT: You will have a little longer lune 


hour than the usual. We will recess at this time until 1:45. 


(dhereugon, at 12:18 p.m., the case was recessed to 
reconvene the same day at 1:45 p.m.) ‘ Sea ! 
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APTERNOON SESSION 


THE COURT: Mr. Ellis, are you ready to proceed? 


MR. ELLIS: If the Court please, may we approach the 


(AT THE BENCH: 
ae SEE I called the Training Division and 
directed Officer Peterson to come back quarter to tuo. tr 
see has has not arrived. I was going to ask. eee -- anki 
it might save time -- I sould 1 like to put the plaintife back 
on for a linited purpose, to prove three small dilis. 
_ THE COURT: Is this the officer here Dose 
MR. ELLIS: That is he. 
\ I want Pouce this request while we are here. 
I would like to put the plaintiff back for tyo or three 
things, for the hydroculator and the traction anh. He had 
an EEG, $25. and Dr. Barber who examined hin nurologically 
» and Dr. Barber Bneneet $50. “The examination was’ negative, 
and I won't be bringing Dr. Barber in and it adds nothins 
to ny Case. , 
MAN’: “aye it wasn't necessary. 
ELLIS: He ne eenseets by Dr. Epps. 
COURT: He would so testify? | 


ELLIS: I have a referral slip from Dr. 


to Dr. Barber. I did not do it. 
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MR. MANN: All right. 


THE COURT: Do you want to put him on again first 


before you call your officer? , Se 
MR. ELLIS: Yes. 
(BACK IN OPEN COURT: 
Thereupon, 
CARL T. BENTLEY 
plaintirr herein, 285 recalled for further examination 
and testified further as folios: | : | 
- PURTHER DIRECT EXAMINATION. 
BY 4R. ELLIS: | : A 5 
Q Mr. Bentley, will you resuze enelstend please? 
Mr. Bentley, in connection with came injuries oo suffered 
as a result oche certain collision Decemboer 29, 1968, were 
you requested to make the oeeehace of auyleqetenen’ or 
appliances? = 
A Yes, sir, I was, sire 
Q “What did you have to Weeneee 
A emcmecon 
Tell us what that is? 
A wancaaianon ts scnetnine that holds neat for——- 
What mee did you have to buy? ae 
Traction set. 
Where’ dia you use that, if vou dia? ; 


_ For my neck and the back of ay neck. 
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Where did you use it? 


At home. 

Under whose direction? 

Dr. Epps'. 

Teil us something aoout this traction, what did : 


it consist of and how did you us e 12 


A Well, you sat at 2a chair and you Wnooked it up on a 
door, and filled the water bas, and the weights, you nou 
pulled it down, pull TONER neck -- are supposed to exer ine 
certain muscle to pull Quay » where the soreness Wase- 

Q Did you in fact use this eneGeront 

A . Yes, sir. 

For how sore a vertoaaa you use this traction? 
I used this eractton mn about 5 or 6 weeks. 
And you had to purchase this, eine 


Yes, I did.. 


MR. ELLIS: ‘ould you mark this Plaintiff's ‘lo. 1 


for identification, please? 
THE CLERK: Plaintiff's Exhibit No. 1, marxed for 


identification. 
(Plaintiff's No. 1 marked.) 


MR. MANN: wo objection, your Honor. 
Re ELLIS: I offer Plaintiff's Mo. L into evidence, 


RHE COURT: wnat does it show aS an amount? 


A: 83 
MR. ELLIS: $23.12. 


THE COURT: Is that for the hyaroculator?, 
And traction sot. 
THE COURT: 
(Plainti£e's Exhibit No. 1 
was received in evidence.) 
BY.MR. ELLIS: | 
Q I show you what sas Boos introduced as Plaintiff's HO ., 


YJ. will you tell us what that is, sir? 


A _—- Bill. for Roger Surgical and Dental Supplies, 1516 Ninth 


What is it for? 
Hydroculator, $4.95 and ---. 
What else? 

A Traction, $17.50. 

Q Pursuant to any medical advise that you Saad tire 
fentley, Gid you have a tests oz examinatioas qaureaeine for 
fhich you had to pay? 

A Yes, I did. 

o Would you tell us what it was? 

is I was sent to Dr. Jesse Barber for SonemPetone 

Q Who referred you there? 

Dr. Epps. = 
Did he Seminn Son. sir? 


Yes, he did, sir. 
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This was on ee complaints of. whate. 


' Well, I had a little forget fulnes s -- and dizziness. 


Did Dr. Berber Sones you noo his professional ser- 


Yes, he did. 
How much did he charge you, ‘six? 
ja ag5Gq. | sadly, Meee ees 
Q Did Dr. ‘Barber send you anywhere for any ein 
jin connection with his exanination of you? | a 
A Yes, he did, sir. 7s 


Q. Where did he send you, sir? 
A He an me to the neurological Lab on Canyon Sota 


oo What type of eee did this neurological. lab 


°° 


ferforn on you? 
A It is known as DEG. 
Q pid’ you have to pay for it, sir? 
Yes, I did. | : 


How much were you charged for this particular examina 


- Be eee : : > 


ee 


MR. ELLIS: May this be marked as Plaintiff's 2 for 


Jdentification, please. 


THE CLERK: Plaintiff's Exhibit No. 2 for identifica- 


fion. 
. Ws Lie he are 


“(Plaintiff's Exnaibit No. 2 was 


3 marked for identification .} 
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49 MR. ELLIS: I offer Plaintiff's 2 into evidence, 


there being no objection. | ae =) See 


THE COURT: No objection, it, will be received. 


(Plaintiff's Exhibit No. 2 was 
. ote 558 


received in evidence.) 


MR. ELLIS: 


Q I show you what has been introduced as Plaintiff's . 


a 2. what is that? 


baboratory. 


* For what services? 


Q 


A Bill fron Northwest Radioisotope and Neurological 
| 
| 
| 
- 


A | EEG. 

Low much does it indicate you were charged? — 
$25. ee 
MR. ELLIS: Thank you. ‘ 


? : ae 
I believe that is all I have of this witness. 
THE COURT: Any cross? = ie ae salts 
HR. MANN: Just one question. 
CROSS-EXANINATION 
BY MR. MANN: a ae 
Q Mr. Bentley, do you moe the maaeics of the electro- 


entephalogram?: 
A . No, I don't, sir. 


Q You were told that it was normal? sr. 


A ‘I was not told anything. I was not sent for further 


reatnont.by the doctor. Sitar ose 
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50 ’ MRL ELLIS: If the Court please, if it will be any 


help, I will -stipulate that the results of the electroencepnolo} 
Jpram were nornal,. | : 
All right, if you will. Thank you very 
touch. 

ELLIS: Yes, indeed. 

Mand: I have nothing ‘further. 

‘ELLIS: Nothing further. 

CouR?: You may step down. 

‘(Witness excused.) 
MR. ELLIS: Call Officer Peterson, please._ 

tihereupon, s ee * o cps | 


JOHN A. PESYERSON 
N ae 


was. called as a witness and, after being first duly syorn, was 


examined and testified as follows: 


DIRECT EXAMINATION 
BY HR. ELLIS: Re tt Pars 
Q Officer Peterson, may we nave your full name and your 


occupation and duty assignment? 


a My nane is Privete John A. Peterson, assigned to the 


fkecident Investigation Unit, Berea ican Police. 
Q. Is that your present assignment? 
SA . stijitsny present’ assignnent. 
You are back with ..U.2” 


I an officially assigned with ALL.U., student di 


51 at the present time. 
Let = ask you this. In Dece: ae of 1965 were you so 
Were you police officer ani assigned to Accident 
Fnvestigation Unit? 
A I a sir. 
Q In keeping with Our duties at that tine, Officer 
#eterson, aid you have the occasion to estos the collision 
at the intersection of 4th and WwW Streets, N.W. in the District 


qf Columbia? 


A I did. 


Q Pursuant to subpoenas that were served on you! and yout 


dffice, did you bring with you any, records, photographs|, and 
memoranda concerning this accident? — | 
A And notes I took at the scene and the photographs I 
.tpok at the scene. 5 | 
Q You noe Eee with you? 
A I have then with me. 
Very well. -— ri ‘i ae 
You said you did in .westigate the collision? 
I aid. | ; 
How did you receive notice of this incident? 
“ Sees a radio run while Betroling the District 
gz SOLES SS I believe, about 2:09 a.m. Zn the morning. 
Q What tine dia you respond to tne scene 
-R If I could refer to ny notes, I could eee 
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Q You certainly may. 

A This is the rough sheet which we use to eacouche 
information down, from the time we get the run to the time we 
donplete it, which indicates we got the run at 2:09 a.m. and : 
arriveé at the scene approximately 2:20 a.m. 


Q When you arrived at the scene, Officer Peterson, what 


Gid you first observe? First of all -- I will withdraw that. 


There was placec on the blackboard before noon a cor- 
fain aiegran. Did you Graw ‘that, sir? | ? 
A I aid. 
Q Does this purport to be-an seatenas diagran or descript 


ition of the intersection as you foun it to be as a result of 


your Investig ation? 


A The intersection as it was prior to the accident and 
since the accident has been cleared away. 


Q Officer, if you don't mind, would vomcons down, go 


: = 
sie 


ko the board and tell us what you saw when you first arrived 


THE COURT: Can you men see the Lines on the board? 


: 


Tt is not very, distinct to me. I wonder if you would like to 
have it closer to you. ; 
Mr. Anderson, you are indicating you can't see it 


very well. 


Can all the rest of you see it all right? 


MR. ELLIS: Maybe if we put it right at the end of 


counsel table, they could see it. 
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THE COURT: Does that satisfy all of you? 


“BY MR: ELLIS: 


Q Now, Officer Peterson, if you would come to the board 


+ 
and use your pointer. 


A The diagran indicates this is Fourth Street running 
north and south; W ee running east and west. tt indicates 
ere a stop sign, a building on the’ corner, with a ‘wall on ‘the : 
horthea ast corner -- on the southvest corner a building. _ 

On the northwest corner is a ‘vacant. lot with a fence 
oo it. On the southeast corner is an eens building. 


Q Officer Peterson, you say it was 5 approximately 2:20 


‘When I arrived. = % 


what were ‘the lighting conditions at this intersec~ 


A-- It isa ‘well- ae inters section. There are two new- 
type -- I an noe sure of the word they have for it -- new-type 


lights that overhang over the street so you have quite a bit 


of Light. 
Q What was the surface of the road? 


A The surface was asphalt, good ‘condition and dry and 
level at this point. _ wh Se eee tere 


Q. What were the weather conéitions on this occasion? 


A’ The weather was Clear. 


Q ‘Upon eS what did you see at. and around the . 
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$4 intersection? 


A When I arrived, there was an old model Plymouth. 
partly up on the sidewalk in the northeast corner and partly 


in the street. There was a --- 


‘MR. HANN: Could he draw. that please? - 


+, /MR. ELLIS: Yes, put that vehicle in and identify it 


by the initial of the owner. 


“THE WITNESS: The car was listed to C. W. Clewlow. 


MR. ELLIS: Mark that. "C". - 


THE WITNESS: The other vehicles was in position up- 


BY MR. ELLIS: 


Would you actually draft it in as you first saw it? 


As I first saw it, it was in approximately this posi- 


tion. These marks indicate here it was upside-down, lying on 


the top --- re mie 


KOR This was whose vehicle? 
A Bentley's vehicle and Mr. Bentley was lying in the 


street approximately this position. There was a body here and 


a body here (indicating) and the ownem- ‘xr fr.: Roger. “1.::Burnnan 


pes identified as peing the operator of the Clewlow ---. 


THE COURT: Try to keep your voice up. I am having 
trouble hearing you. 


2 a = 7° 


MESS: Roger Burnham was identified as being 


the operater of ifr. Clewlow's vehicle by Mr. Clewlow, who was 
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55 first observed wandering in “the area. 


MANN : chy ast you have got the nanes uronge 


ELLIS: iir. Hoffman. 


iE WITHESS: Hoffman “naned as Eee --| Mr. 
foffman. 


BY UR. ELLIS: 


Q Further eeeeinG the Scenes Officer, would you give 
us the widths of the mespecoe streets? 
A I have them marked at the top. 39 feet i Fourtii 


Btreet north of the intersection of W,and 34 feet fron Fourt ae 


—- 
- H ~. 


‘Btreet south of W, and W Street "24 feet. 
! 


Q Js W Street “controled by any traffic signal or deviceP | 


W Street east Awe west is controled by a stop sign. 


“A 
~ 
Q 


hey were positioned on this occasion? ash =< 
They were Bosttonsd on Seoccestone the ‘stop 
‘ign is 16 and a half feet west of the Sasonene 
. Q Were or able to establish the point of cimgact fron 
that you found at the Seana Sete EE 2 ve a ae 
A | There was a mark in the street cut in the asphalt by 
front bumper of Mr. Clewlow's vehicle. SoS mark was . 
by the vehicle being ‘forced into the ground by the impact.- 
was able to establish that as the OSS: point of Liapac 


was taken from the southwest SETS being 14 feet north 


and south, and 29 ect east | of: the: west-—- 


MR. MARI: I an sorry. pid you Say 20 feet? 


: : 92 : 
Pile WITNESS: East of the “west~-- 


BY MR. ELLIS: , 

Q Officer Feterson, as a further result of the physical 
evidence and any other information that you received in conc: 
tion with your eee aeon of this enone collision, di.; 


you discover the relative directions in which these vehicles 


e 
were proceeding prior to impact? 


By dotted line could you SH 


AK From the dirt and debris and from the physical daz.5: 


on both vehicles, they indicate that Bentley's vehicle had 
been proceeding northbound, did continue aftervardés into the 


curbline on up further to where it wound up in an upside-down 


position. 


MR. MANN: Your “Honor, I am going to have to object. 


This officer has not been qualified as being an expert at acci- 


dent construction. 


MR. ELLIS: This wasn't ny purpose in asking the ques 
exon, if the Court please. I smply wanted hin to tell us Lf 
he could -- reconstruct the scene, tell us wnich way the auto- 
mobiles were going. 7 E 

BR, SANG: I will object to that. 

I think the Soseccion is proper. I will 
pustain the objection. 

BY MR. ELLIS: 


Did you receive any information in any form as to ~~~ 


MR. MAMI: I object, on the ground of hearsay. 
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GHE COURT: Objection sustained. 


BY MR. ELLIS: 
Q You did not view the accident so you don't know in 
which direction the vehicles were proceeding, is that right? 
ees 


A Except through the danage of the vehicles and the 


physical evidence on the scene. 


. He can a mera gy 
THE COURT: testify to what damage was done to the 


two vehicles if he can do so,. 


BY MR. ELLIS: 
Q As a result of your personal observation -- i 


vehicles were damaged, is that right? 


A _- Both damaged. * 


Q How would you describe the damage to, first of all, 


the Clewlow vehicle -- light, moderate or heavy? 
A Heavy damage to the Clewlow vehicle. 


Q How would you describe the Bentley : machine danage -— 


thild ox ---_ 


A Heavy, very nee 


| 
Q With respect to ‘portions of the respective vehicles 


danaged, what was the portion or portions of the ‘cleviox vehiclé 
danaged? a . 

. A SESS was the front portion ‘from the initial ae 
and right front fonder, ze so the SS and almost] pulled . 

= ae ee 


def. pe seat mee | 


: : eee tis 
Was this full front, as you were able to observe? 
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A Full front. 


xe) What portion or portions of the Bentley canvas aid 
you observe to be pier 

A ; Bentley vehicle. The initial Space damage was 
caused to be the left front Gane One Ph Panes | 

Q Officer Peterson, would you get the pictures. 

cee (Examines photographs.) | 7 = 

on guess these two Beascirenresene vhat cope Ses tésts- 
fied to, do they? | ee 
: A Right. 
Q Are ere ane in here that Patter Bee Ces you 
ust ~~ are there any of eheselenae show damage to the vehicle? 


We will have them marked at one time. 


There are some marks on these previous times. I don'k 


. 


knoy whether they should be remarked. 

aR. MANN: I believe I marked then when I took 
officer's deposition or had then marked. | 

MR. ELLIS: I guess we Had better renark cree Would 
Your Honor want then 1, 2, 3, 4? 

THE COURT: I think we night as well call then, L, 2, 


ese iat 


MR. ELLIS: Hay this be marked 3 for identification, 


and this one be marked 4. ‘May this be marked 5 for identifica- 
tion, this one 6, this one 7, this one 8, and this one 9. 
“HE CLERK: Plaintiff's Exhibits Nos. 3 thru 9 marked 


“ 
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95 
for identification. 


 (Plaintife' s Exhibits Nos. 3 - 9 
. were marked for identification. ) 
“MR. ELLIS: Mr. Mann says he has no objection. Accoxi- 


ingly I ask Plainttif's Banal oTs 3 thru y be introduced in evi- 


dence. 


@HE COURT: Let Officer Peterson identify then. 


MR. ELLIS: Oh, yes, I am sorry. 
BY HR. ELLIS: 


Q Would you look at these “photographs, Plaintiff's 


. 


Exhibits for ‘identification 3 thru 9, and tell us if you peste 


ee 


nize them and what they are -- can you recognize then and 
identify ther 

A These are photographs I took at the scene of the -- 
accident and ey are Serces on the back ay the Accident “Inves— 


tigation Unit and given a pnocograst number. All photographs 
taken are filed according to number and, in turn, we can refer 


to them for location. ~ kar - 
Q You personally took those photographs? 


A I did. 


Q . Did you take them at the scene ‘upon your first vi 


RAR. When the ambulance was cneve when I first arrived ~- 


this is to get the injured people -- and then the photograpis 


" Were taken. Sea S 


Q and these are the official potice photographs of - 


69 this investigat 
AD “They are. 
. THE COURT: Can you tell the jury what they are, 

Mr. Peterson, using ches exhibit number on that etl tab, not 
your number but the Court number? 

THE WITNESS: I will start with the lovest number. 
No. 3 is a photograph of the northeast corner, with the ee 
vehicle partly up on the sidewalk. ohare is a woman walking 
- behind it.. Apparently that was not part of ‘the accident scene. 
There is a = SERRE of the roadway where I indicate the mark of 


the bumper, SEE. that" s basically wh hat 


t fee 


It shows damage and SS pone of impact of 
the accident. 
_ 


: THE Let's have the next one. What's the 


next one? a 


THE WITNESS: No. 4 is tir. Bentley’ s vaniote at ee 


final resting place, Bed back down the street to where ur. 


. 


Clewlow's vehicle was. It is not visible in the ote 


because of the ey conditions. 


No. 5 is the right side of ir. Clevlow' s vehicle, 
seer ae aawace) to hubcap and damage to the acon where it + 
MR. MANN: Did you say the Clewlow vehicle? 


‘--- the Bentley vehicle collided with 


the curb, wing damage to the Soon where it flipped over. 


Wo. 6 is a closeup of the damage to the Clewlow vehict? 


61 front. 
No. 7, once again street scene showing | the northea st 


corner and the Clewlow vehicle on the. curbline. 


‘ 
3 
~ 


No. 8, the uprighted vehicle of Mr. Bentley, showing . 


the side damage where the vehicle was struck. 


“No. 9, a street scene Looking from the center of the 


~ 


btreet approxinately where the accident took place to ‘the 


resting proce of the two vehicles. 
THE “courr: Without assoc ee will be received 
“pnd you ikay turn them over mA the jury now to observe. | : 
Seis | (Plaintifs's Exnibits Nee 3-9 
were received in evidence. ) 


‘ 


“-HR. ELLIS: I have sone others. Do you want it don=2 


piece-meal? ae 


THE , ORT "No. Do you See some other photographs ypu 
offering? | 

MR. ELLIS: May this be Rarked for identification 10, 
this No. ote this No. 12 and this No. 13 ana this iio. 14, 
15 this one, No. 16 and the last one 17. : 

THE CLERK: Plaintiff's Exhibits 10 thru 17 as marke & - 
“identification. : 
(Plaintife’s Exhibits Nos. 10 - 1? 
were marked for identification.) 


THE COURT: Bo you have objection to then? 


MR. MANN: It would al depend. “His Honor asked if 
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any objection to those. It-would all depend on the pur-~ 
I think they accurately portray the physical scene. 
than that, I would subnit oe H ; ie mae ieee 


MR. ELLIS: This is my only purpose for offering 


purpose, you have .§ 


THE Since that is the only 


no objection? 

MR. MANN: No. 
mR. ELLIS: Hay they be received? 
‘THE COURT: Yes. | 
) (Plaintis£’s Exhibits ios... 10 17 

were received in evidence.) roe 
THE COURT: Let xc. Peterson identify ‘then. 
MR. ELLIS: No. 10 was taken for the purpose of ae 
ing the ees fron which both operators proceeded into the 
intersection. The stop sign is indicated. : : pares 
‘ANN: I would Set that. It atone no such. 
eee Your Honor. | | 

THE COURT: Yes, I will sustain the Beco ounce that _ 

conclusion of the officer. It just Snows the intersection, is 


that correct? ves Bee ames ee 


THE WITNESS: It shows once again the southeast corner 
of the intersection. Cas meatal 
.THE COURT: All right. 


It will be received for that purpose. 


ed 
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MR. ELLIS: No. ll. 


THE WITNESS: No. 1l-is a, photograph northbound on 


Fourth Street after the vehicles were removed. 


“MR. MANN: No objection. 


COURT: Now 2. 2 occas 
Street -- 


3 WITHESS: No. 12 is eastbound on. W- 
. fe 5 = . | 


once again after the vehicles were removed. 


“MR. MANN: _No objection.» 


MR. ELLIS: No. 13 is --- - 


= THE WITNESS: cel stisoriented -- it aS southbound 

Fourth serece ~~ southbound. ee in : 

; MR. ELLIS: No. 14. oe F 
"THE WITHESS : Pe) cae Lnterseceton a aon aS positive 


pf what corner it is. se oh (ge Oa cea te a ae re 


MR, MANN: As long as it just portrays the-intersec- ( 


tion, I have no objection. | 


MR. ELLIS: 15. an SRR igh a 
"THE WITNESS: Is once again northbound on Fourth. 


Street. 


MR. ELLIS: 16. 


; 


THE WITNESS: 16, the northeast corner after, the 


Wehicle was removed and the mark in the roadway by this manhole 


over. | Peay a fre 3 


MR. ELDIS: No. Wi, fo ee ee 


THE WITNESS: No. 17 is westbound, looking in toward 
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64 Fifth Street. . 


ELLIS: May iar be circulated? 
No opjection. 
understand thexe is no objection to aay 
of then. Will you put then in order from 3 thru 17, respective 
: 3 
ly? 
They are in Orcas Your Honor. 
= COURT: wil 7aand then to No. val —s 
The jury meg proceed to exanine “them and pass them to 
the other members of the jury. “As you inspect each photogeaph, 
wild you pass it down to the next JUEOK + starting with No. 3. 
Let’ me say this to you members of the jury, after you 
get the case, if you want to look at these sategee later, 
X rs te 
you have the right to do so. You have ‘the right to have thet: 
sent for your consideration. ; 


Mr. Ellis, you may proceed. 


BY MR. ELLIS: 


Be Cae Peterson, I believe you told us earlier in your 
% ~s . e < 


testinony that when you arrived at the scene, among other things, 


you observed i a Bentley tying in . the moadway and you indicated 


« 


by an X mark, “which is positioned just Esoae midway of Fourth 


Street north and intersection of Ww? 


RB -°Phat is correct. 


Q When pio first observed Mr. Bentley, did you form 


. any opinion Aeeet his physical COS ES 
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MR. HANN: I would object to it. ‘he officer is not 


a eestor: Your Honor. 
BY MR. ELLIS: . 
Was Be lying in the nha, sir? 
The three people in the street were tying motionless. 
“This included nix. SEES E Ue ee | 


Yes, sir. 


‘Q Were you there when Mr. Bentley was taken or left 


the scene? 


A I was there when he was taken into the ambulance. 


Q taken to the ambulance, left the scene by ambulance? 
. me Mele nwtas “ wie ait . 


He did SO, as “far as ace sav 


A So far as I saw. ‘ 
\ . gee 3) é 


MR. ELLIS: I think that is all I have of this nese 
THE COURT: Any Peon ee Mann? ~ 
CROSS-EXANINAT LON 
BY MR. MANN: 
Q Officer Peterson, just one thing. I an not criticiain|: 


your drawing, I couldn't have done as well, but is it: not truc 


that Fourth Street is 19 feet wider onan -i8. street and -- 


fhey look about the same -— is that not true? : 
. te 3 : | 
A That is true. I have got 34 on the southern end of ats 


Street and 24 on W Street. ~ ee ns eee 


PEE COURT: In other words, the drawing is not to 


102 
THE WITNESS: Not to exact scale, no, sir. 


. 


“BY BR. MAMN: 
Q. “How many lanes wide is Fourth Street? 

A Fourth Street north of the Dire aon 

Q ram talking about at the intersection and prior to 


the intersection. 


(A .t am, trying to explain ~- COmenS south on Fourth Sect 


you start out in ire block with four Lanes of ae ie 


reduces to one hese southbound a nd two lanes northbound. On thle 


south end of the intersee: tion there are three lanes, one south~ 


. 


bound and two northbound. 


Q Were any cars parked in any of those lanes -— well, 


speci Se the night in question. 


LfL 
~ 
A 


When I arrived, SROEC were “no cars parked and to the 


best of my Knowledge there is no re in that area on 


Fourth Street. 


Q . And speaking in terms of lanes, the point of impact 


would be in the middle lane of Fourth Street if you continued on 


north, is that correct? 


A Not in the right lane, in the center lane. 


Q After you investigated the accident did you go to the 


hospital? . 


A I first went to Freedman's and then to Washington 


oo iia 2 


Hospital Center. . 


Q - You first rene to Freodnan' 5s? 


al 
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A That.is correct. I say, to the best of ny knowledge. 
Q _. How long after the accident did you go to Freedman's, 


in minutes? a 

A it was a considerable time. I had taken Jase tine to 
ere the measurements, to take the photographs, to have the 
cars removed from the scene, to “take additional photographs, 


and. I estimate at a. minimum, an hour: ¢ or an noaz and a halé. 


. Kad you been advised t0 boys | were . dead on arrival? 
I, had been advised by that time. : i 


ms 


 Q That's the reason you went to Freodnan’ s, is: that 


‘ 2 acne 
correct? = Nae ; Let eaece neice aa 


A That is correct. It was also the closest nospital. 


Q Dia you ‘talk ‘to ir. Bentley when YOU. got to Freednan’ B 


Hospital? 
A I aia. 
(2 Do you recollect any mene uenetens soe asked hinP 
You may refer to au RORCS- 
A . I have a series Bein eserene I corey ask - 
MR. ELLIS: I am going to ask — eS 
THE COURT: Do you reca il the questions? 
_ THE WITNESS: “and I did ak these questions. 
BY MR. MANN: 
Q What were those questions? 
AC 5 asked ‘ir. Bentley the a Birection ke was ‘traveling 
3 ‘ sion : b 


ani his answer was, "I feel too bad to eee I went on to 
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ask him how fast he was traveling. He told me, "I told you 


I feel too bad to answer questions." 
Q What-.other questions? 
A I asked hin ~- I don't have this written down, but I 


ask him if he had been CERES because I did smell alco- 


You did smell alcohol --- 
Yes. 
T77 on ir. Bentley's breath? 


so far as I am concerned. 


Q Were there any tests made at the hospital, to your 


’ 


knowledge? 
None whatsoever. 
Did you try to have any BESSe 


‘I asked the hospital staff --- 


" wR. ELLIS: I think we ought to identify --- 


ee on 


BY UR. MASH: 
Q What tests did you ask to be made? 
aA I asked -- aie I can ae identify the person because I 
gouldn't get their names -- whet ther they would aoe ‘a Puts: tesk 
gr urinalysis at the hospital. 
MR. ELLIS: I am going to object to any response. It 
ls certainly hearsay. 7 
THE COURT: et En een the objection, $0 Coins 
he response of the hospital attendantmay be; but does he have 
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a response by “Ir. Bentley? Did Mr. Bentley make any rrtpo-se, 


as far as you know? 


THE WITNESS: wr. Bentley refused.to answer ane 


questions. 
BY AR. MANN: 
Q Do you recall your testinony at a “hearing held cae 


March 16, 1966? 


ur: ELLIS: Excuse me. £ Interpose an an objection ote 
I think we ought to come to the Sanne 
"(AT THE BE NCH: . 


MR. MANS: EES is reported by shorthand re eporter 


- 


Richard C. Forney. it is on 1 page ) at eae top of the pace. 


. THE COURT: Tell me what it is. 


MR. MANN: ee which he S3YS 5 "In further conver=- 


sation with him about drinking, when as ked whether he vould 


submit to a urinalysis, ne stuck with the answer that he was 
in eco much pain to talk, although he continued to ansjier 


questions ‘of the ey ‘technicians. and doctors 
THE count: I will see the nein 
wR. ELLIS: I find nyself in this position, | wntte 
we are here: The officer testified differently in tne 
deposition than he has just responded. = - 
_ MR. MANN: I think it is your. “Interpretation. 


“I didntt eee any difference. 
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ELLIS: I am not talking about Oe question. - 


38D COURT: You. may meee Ls 
R “ELLIS: That is all I want to establish. 

“MR. MANU: I want to. ask hin if he asked =e Se won't 
ask him point blank. Did he ask Mr. Beneiey if he would pub 
to a urinalysis test? 

“THE COURT: Woe Soe oo that. 


(End of Banch Conference.) 


BY HR. MANN: 


Q- partcen POREESR at the hospital that night, did you 
Ae Mr. pened if he » would submit to a tnhacteets test? 
z will say, yes, I am Sure ra did. 
What che he reply, if you know?> 
“His aoe reply I don't recall. 
Did he submit to it? | 


He did not. 


MR. ELLIS: Well, I think -- if he knows. I don't 


know if the officer is qualified, 


THE COURT: As far as you know, Saree was no urinaly- 
sis made? 
| THE WITNESS: "There ae no urinalysis test mers Or, 
the usual FOES on file with the Police Sacco 
-MR. MANN: Indulge me for a moment. e 
BY iir. Siasnt: 


Officer, from the point of imsact, aia you see any 
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signs on the Bentley vehicle to indicate that it came in con 
1 to: 


tact with anes ot ther than the Clewlow vehicle? 


A As one of the photos indicates, 1t came in contact 


with the curb. Souls . 


Cnt Could you point out, if you saw any marks there that 


would identify which part of the curb it was that it eS in 


contact with? _ 


De The damage to the hubcap was identical to the shape of 


asewer drain, which is a metal edge of the COED on the curb- 
the* 3. 


line, which is just behind the rear of as Clevlow Rraniciel 
: ; : | Sie 


. 


There was sewer drain there. gna ee; een 
. 5 mea ; . ; 

: . 7 au : 
Q I see what you mean, but I am not sure —~ 1$ it nortn 


of the Clewlow vehicle there or south? 
\ : BPH eae ee 


A North of the Clewlow vehicle a sewer drain. 
The sewer drain has a metal edge where it met on both nas with 


the concrete. This metal ease extenjed) a little bit, an inch 


or two higher than the curbline. This metal edge and the 


damage to the hubcab vere identical to the size as fat as_the 
- s - | . 
. . = ; | 
metal edge would make that type of mark. in 


| 
Q Do your notes indicate, Officer, how far fr’ om the inio 


tial point of impact as SeSCzeece by you, to where the Bentley 


vehicle came to SESS on its bottom EES up, did it travel in? 


How many feet? ; ey =! 5 


A In a “straight line fron where? 


MR. ‘ELLIS: Excuse me. I r object. 3s think Hr. Mann 


‘ 
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is attempting to elicit from the officer the very testimony he 


objected to on --- | 


THE COURP: No. As I uaderstend it, you want to know 


' 


the distance from the point of impact and where the Bentley 
ons . + 


vehicle came to rest 


MR. ELLIS: But this vehicle being straight in line ~-- 


\ Bets s eliminate the serene line X 7 
far from the point of impact was the Bentley vehicle when --- 

: TO eS precise, what I an calling eel 
estimated point of ieee is where I found marks in the roadway 
which I identified to be the bumper mark from the Clewlos vehicle.” 
From this point to the post shete ‘the Bentley vehicle is, 
firawn on the nap, is a distance of 79 feet. 

x : 
- BYLHR. MANN: 
Q 79 feet? 


A 79 feet. 


MR. MANN: May we approach the penca Your coro 

(At the ae 

MR. yA: I have a problen - that I want to let Your 
Hae tell me what.to do. op ? 


I renlice that he has not been qualified as an exper 


ior Go I want to qualify him as an expert. 


‘DHE COURT: “You objected to him as an expert. 
MR: MANN: I stick with it. On the other nand, he 


certainly seen quite a few accidents and I want to ask him what 
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73 usually happens when cars of comparable weight and size, when 


one strikes the other -- what happens to them. I know the 
merece ieee go to the right several feet. This tine they did 
not. ; , 
“MR. EELIS:| He is obviously fen 
THE COURT: I will sustain the objection. 
(End of Bench CORES Cre 
You may dni the stand, rr. Peterson. - 


BY MR. MANN: 


Q officer, you may have > already answered ‘this. 1 didn't 


pee it down. 


Was it ONS testimony SRee the intersection was well- 


“It was. 
Q: Oh, that's right. You mentioned a new kind of light. 
Hercury vapor --- 


A Mercury vasor. 
Q The stop sign on W Street. going east is located 16 and 


p half feet back from what I call the ‘curbline, is that right? 


A That is correct. 


Q And the point 5G Teese. Mien. would be 20 feet into 
the intersection going SEs correct? : ! x 
A nenror cimately. 
; ee 
Q And 14 feet into the intersection going north? 


A ERS SS tely. 
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THE COURT: In both instances you are measuring fron 


the curbline? 

: . THE WITNESS: In both instances I am measuring froia 
the southwest corner, the reason being there isa £ive-foot 
offset on the north side of the street. - 

BY BR. MANN: 
Q | That building line -- az have forgotten the photograph 
r- that's 22 feet back from the -— I am talking now atone roe 
southwest corner. ; | 
‘A As the stop sign. is 16 and a half feet west of the 


eae curb, the building line facing Fourth Serene is 22 feet 
west of the west curb. | | a 

Q In other words, in that area there is nothing to 

\ ; : 
obstruct the view fron either Wor Fourth Street, correct? 

a Well, my photograph of that Corer shows a small tree, 
Rf ne ee it correctly, but that is not ah obstruction 
as far as --- 

Q It is very snali? 

A It's a small tree with a fire ance to the best of my 
yecollection, and also shows the stop Aon, if I can recall cor- 
gectly. fe Sa ee ens ee cae ines 


Q - At the hospital, did tir. Bentley ask for anyone that 


you heard? 


A I don't recall. There was conversation between hin 


gna the X-ray technician -~-~- 
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Don' S tell us that conversation. 


But I don't recall exactly what --- 


Q Do you, recall pers in my office, officer, when | I 
took your Bonostt ton! en March 13, 19672 et 
| 


A I recall being there for the deposition. i 


Q And I refer to page 23 of that deposition, Line zt 
and I ask you: i ag Sou ie amen S oa e He f 
“os peste 5 i: 


One Did he ask fox anyone?” And se SSIES 


"A He asked for his wife, because he wanted his 


wife to call a , Lawyer." 
x Ne 


Does that refresh your ‘nenory? 


| 

me 

| 
, | 
| 


Sys As far as I recall. 


MR. ELLIS: I£ the Court misses I an not satisfied 


we 


this is proper eee The officer simply said he Goes not 
5 


now. recall. He aida’ t deny having said == 
®RE COURT: I will SesTe the objection. 


“Do you recall giving hae testimony, officer? 


I think that is precisely the mores ne said. 


BY MR. HANN: 


THE WITHESS: This is, in fact, very familiar to ne. 
. : 
I 


Now, on top of page 24, line 2 -- strike Sees 


“You have previously testified you sm meLled 1iquoz on 


his breath, is that correct? 


A- That is correct. ea ies 


Q Did he appear, other than that, <2 have , been | drinking? 


A He appeared to ee in surprisingly good “phys ical 
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76 sondition, considering what he had just been Rouen He was 


Oe ee 


tesisting béing.? x-rayed and through :these actions I was under 
the ae that he had been under the influence. : 
MR. ELLIS: I am going to object to this conclusion. 
THE COURT: I will sustain the objection aw ponies 
the jury to waisere ard that last answer. : : 
- BY MR. MANN 7 
Q a May I see your raoeiete sheet, officer Peterson? 


‘A (Hands document to counsel. ) 


e ~ 


Q I notice down at the botton of your zoush notes, 


some initials -- _AOTB. Can you tell us what they mean? 
¢ 


MR. ELLIS: Just a second. +I opjece. Firat of ail, 
te think it should be established whether os aap the officer 
placed- them chara hinself. Those: are his rough notes. I think 
we ought to establish that first. 

THE COURT: Are they roe 


THE WITNESS: These are my rough notes. It is not an 


tion I normally use and I ---. 


ELLIS: May I approach ‘the: Bench? This i 


COURT: I will sustain the objection. 


the Bench:) 
MR. ELLIS: We know for a fact that Officer Peterson 
put these initials he is about to refer to on his own rough 


potes. This was revealed in his deposition. ; they were 
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‘77 placed there by someone else, He does not know who. But he 


told us what they fevers stand for. : = 
But inasmuch as they are his rough notes == 3 has 
stated he has not eae thea Sicronanoeaere 
THE COURT: You agree he didn't put then there? 
"MR. MANN: No, I don't. mHeromere tuo officers who 
were there and either one is capable 6f, miking notes’ on’ their 


rough notes. (2 eo ee Hales ar iia te cl 


Yes, but this officer did not write Boe 
mle ; J 
MR. MANN: It means "alcohol on the breath, * is hae 
* . : 
sti 
| 


the abbreviation stands fore I will vithataw the question. 
= f 
THE COURT: oO. mo, that sottlesit. 


(end of Bench Conterancer ) 


THE COURT: You have no objection to a witness being 
ary : ‘ 


fin here? : me Sea : Senlihahieias a 
"MR. MANN: tT have just one or two more questions. 
THE Coun? : All right, take your time. 


BY MR. HAW: - — = 


t 


*.Q Officer Peterson, when you “examined Sidney cles sae and | 


tlocer 2 Burnhan when you arrived at the Seer dia you ape any 


I didn' re 


fe) further questions. 


“Do you have any re direct? 


One or two. 
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REDIRECT EXAMINATION 


BY HR. ELDIS: 
officer Peterson, when you answered the. question of 
with respect to any damage that you found on the Bentl+: 
coincide with some object that you 
the street, did you reach the decision this damage 


before or after impact when you say “It struck some 


>» 


A There again it would be wy opinion --- 
MR. BANN: I object. 


THE COURT: I am not sure I heard the question. 


s the question? 


MR. ELLIS: Mr. Mann nad asked Officer Peterson, . 
XN cae . * cs Asie . 
recall, whether or not he observed any damage on the Bentley 
ehicle which would indicate it had struck something other than 


ne Clevlow car, and then there was this testimony about the 


ever drain and I simply want to know if it was before or after 


. 


MANN: Ee was not there. He couldn't testify. 
COURT: I sustain the objection. 


BY HR. ELLIS: 


Q But the sewer drain about which you refer is several 


ct north of the north curb of W Strect? 


A That is correct. ‘ 


Q . I think you further indicate, Sfficer Peterson, that 


S One proceeds north on Fourth Street, he is permitted Saree 
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/ 72 in two lanes in this Boren == that is, SeEss and north -- and 


for.one ; proceeding south on Fourth Street, he is restricted to 


one lane; is that correct? © gems oe ete 
A That is correct. 


G Would you mind stepping to the board, Officer Peter- 
| 
son, and approximately show as best you can how these lines are 


parked? ahi Fo = hee (oe Ba) oS 


A ..&wo of ny photographs showing north and southbound ° 


ESEELS would, I believe, show the smarking : in ‘the street. 


Q I mean oreo the white line -- where “would the white 


be, be approximately? | s ne - = cas 
A (Marking) | ity recollection would be there was a solid 

fine . for one line of traffic and a broken line’ Tos on lanes 

$f traffic. | | 

North of cues intersection i it would start with to. 


lanes of solid line cutting into a single lane ‘and then giving 


wo lanes northbound ae con :tinuing all the way up.. 


Q Thank you. You may De te the witness stand. 


Officer Berersow I Eprecieeey of course, thet it 
fas been some time since the: accident and you have had othe 
Buties since then, but I would like to query you, oo I may, 


respecting the te stimony csercens, odor of Sone ‘on! ‘the preat! 
bf Mr. Bentley. — Mee seat 
You have alre eady told Hr. Mann that you remember havitg 


}jad a deposition --- 


i 
i 
4 
i 
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HR. MANN: Excuse ne, Your Honor. Is he going to 
impeach his own witness? : 
THE CouRT: I think he may do so. 
BY MR. ELLIS: 

Q You have already told us that you Pees having been 
@eposed in Mr. Hann's office, I believe, on March 13th, 1967, 
regarding this particular incident, and do you recall eon that 
pecasion, Officer Reine: having eaer pete whether or not 
_ you had suelled alcohol on the breath of ir. Bentley? Do you 

recall having eee asked that question? 
A 7 I presume I mes moked that question. 
Q Do you recall Saas made this aeeSorsee 2 ne aes 
ring to page 24 of this deposition: : 

N ; . = = 

"I approached the man nyself and I tried to get close 
enough to the man to smell his breath and he had extremely bad 


breath, so I couldn't verify that it was alcohol. The breath 


was too bad to stomach." 
‘Do you recall --- 
MR. MANN: Hay we approach the Bench? 
MR. ELLIS: Do you recall having said this? 


we 


CcouRT: No. 


WITNESS: I believe that's what I said. 


Now if you any further questions, you 


May ask. 
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BESS ON 


BY MR. MAN: 5, ; eae aa ieee 
Q Now, Officer, when you said that, -you were ees 
raat 
fo when you first got to the scene, not at the hospital, were 


you rot, when you gave that answer that-he just referred to? 


A I could not be sure. a 


Q If you know -- did you smell the odor of alconol on . 
jr. Bentley's breath at the hospital? 
ry TO cae best of my recortoces ons yes. 


Q ° And you have costae sied that he did appear, to. have 


been aeescinSe is that correct? 
A hat is correct. 
-MR. MANN: No further apesctonse 
5 FURTHER REDIRECT EXAM NALLON 
BY UR. ELLIS: ee 
Q Ceetoer Sean, aan it subsoquently come 
attention, sir, that ir. Bentley was admitted to the 
A “It did. 
Q Didn't you tell us at this sane deposition, oe es = 
in your judgment, based on Bix. | Bentley’ S$ appearance = 
THE COURT: If you have got the page, refer! to the 
answer, Mr. Ellis. i 
MR. ELLIS: SS on eet ae this. 
BY #2. ELLIS: | A 


Did ur. Bentley appear to be hurt when you first - 
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82 pbserved him in the street? 


-A | When I first observed, he appeared to be unconscious. 


Q And for a while there, sir, you wexen't certain that 


he was alive? 
MR. MANN: I object to that speculation. 
THE COURT: dogsecek. 
“BY HR. ELLIS: ; 

Q Isn't that so? 

A Yes, it is SO. ae ye neces 

Qo When you first saw Rrarenesa bodies, you 


the speculation all three were dead? 


A All three were possibly dead. 
Q Did you see him being administered to in emergency 


foom treatment? 


A I sawithe X-ray technicians trying to position him 


bo they could X-ray hin. ‘ 


Q  ° Did you see hin downstairs -- did you see anydody 


ecsewingup his head? 


a No, I didn't. 


Q Did you ever form an impression based on what you saw 
that he was an injured man? Ge raed = 


A. There was no question in my mind that he was not 


{injured -- he was definitely injured. 


@ But despite this opinion, you are able to tell us, sir} 


: 


are you, that you felt that he had been drinking? 


aoe 
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A. Despite that, yes. 


Q And you just answered Hr. Hann! Ss “que :stion that ~- yout 
present testimony is that in your judgment you snellea an odor 


ef alcohol on his breath in the hospital, is that right? 


A To the best of my recollection. 


Q You heard me read to you what your, answer was --- 


THE COURT: Mr. Ellis, you have already done that. 
You have already done that. 
MR. ELLIS: Very well, I will let that stand. That 


bs ail. ; 45 : 


MR. MANN: No further questions. 


THE COURT: You are excused. 


(witness excus ed.) 
You gentlemen want him to remain mage longer or 
; - . ° = a 
ttay he be excused. 


Very well. Thank you, Mr. Peterson. 


MR. PETERSON: The photographs, I presume, will be ~ 


returned to the Folice DOECE ST : 

THE SOuare Right after ey have served their purpost 
flere, cove will be turned into nS Police Departuent. 

MR. ELLIS: | If the Court please, at this posture 


Yould it be appropriate for us to take a five-ninute recess _to 


fernit me-to speak with this medical witness so he can get on apd 


dtf? - 


THE COURT: Yes, about how long will be necessary? 
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MR. ELLIS: I wouldn't expect it to be very lons.- 
THE COURT: We will take a brief recess. 
(whereupon, a brief recass was taken.) 


(Following the recess, ‘testimony of Dr. Jonn B. 
Johnson was reported, but was not transcribed per 
instructions fro counsel.) 


Thereupon: z 


r MR. ELLIS: : Your Honor, I have = out oe sito 
nesses for the day. I nonestly tried to get an additional 
doctor down noe and thought he Was coming. | 
z THE COURT: Are you going to have tr. Bentley 


testify? soot as well. 


MAID. "vay we approach the bench? 


THE BENCH: 


MANN : What is Mrs. Bentley going to testify a 


¥R. : S She owns the car. 
MR. MANN: That's all? Tnatalone is meaningless iff 


conn es oA involved, and I know that it is. ae 

MR. ELLIS: It does not matter. In keeping with ou 
conversation, I checked amy elients® collision HES ERESe 
Their eon insurance had expired; Lapiiity was in force 
but collision had eaten as a consequence of whiten, tney were 
meres to pay the Ee reurorder 

THE court: “Who was ees : bale a 


MR. ELLIS: Yes, ‘rs. Bentley, in the sum of about 


. Siete ge noe ot 
$800-3900. They did receive from their liability carrier 


$73. salvage. 
MR. MANN: You can't drive a car. in the District 
without either insurance or otheruise paying in, can you? 
wR. BLLIS: It, can expire, though, = 


MR. MAN: Very well. 
MR. ELLIS: Your Honor, I can do tis, ‘too, 5 ee 
; ees 


can pas her on for that purpose and a would ake to offer 


eertain traffic regulations at this tine. = 


THE cour?: Let's do that. Who will sich nave | 


tomorroy? 
: ; bets : i 

MR. ELLIS: . The. rest of my doctors, Dr. Leffall, 

« ° IL 

_Dr. Blackwell, Dr. Epps. be will have these three nurses 


come to testity as to their bills, these private-duty nurses, 
and I will have a ur. Charles Saither who. ts rome to give 


us the blue-book value on vay car, He is an auto salesman. 


~ 


with Jack Blank Hew Car Dealer. 


- 


- THE COURT: Let's put sae panties on and offer. 
pore traffic resulations. 
(BACK IN OP2Y couRT: 
EMR. CELLIS: Mrs. Senco wLll you take the stand, 
please? 4 - 


Thereupon, 
5 MILDRED & Ge BEvTLSY, 


a slaintitt herein, was duly S1OEAs and having been exaatned 


testified as follows: 


Q 
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DIRECT EXAMINATION 


“BY MR. ELLIS: 


' Mrs.*Bentley, may we have your full name and your 


present addr for the record, please? ee 


A 


an autonobile? 


A 


Q 


make of the automobile? 


bes 


2 


A 


Q 
A 


nee 


Mildred % Ge Bentley, 4660 Wichols Ayenue, Soutaest 


You are one of the plaintiffs in this case, are yolu? 
Yes, I am. 
Are you married to Carl T. Bentley? 


woes I am. 


Bee, you married to Carl T. Bentley on December r 25) 


Yes, I was. 


On this particular date, “Irs. Bentley, did you own 


Yes, I did. 


Would you describe for us the model, year- and : 


It was a 1963 Plymouth Pury. 
How many doors, 2 or he 
Four doors. 

Do you rememoer mae color? 


Light. green. 


On this occasion on December 29, 1965, was your 


automobile operated by your husband, Carl ?. Bentley?- 


A 


Yes, it was. 
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ST Q° As a result of an incident which occurred on that 


date, did anything happen to that autonobile? 
A Yes, it did. tee 
piaenatopae eo ee ane oe : 
THE COURT: She does not know what pappened to It. 
She was not there. nee Spee i _ pes 


BY MR. ELLIS: 
os “Were you subsequently informed about the condition > 

of your car? oe: i 

Yes, I was. 

Did you ever see it nee 7 


when did you next see it? 


A 

Q 

A Yes, I did. - 
: : 
S: 


I saw it at the--- 
I did not say where; I said when, in Sait 
The following day. S 
- the following day? 

“The following day. 

what condition’ was the car in when a8 aos 162 

: . 
The roof was caved in, the side door on the ariver'ls 


side was jammed in. It was, to me, a wreck. 


Q On December 29, 1965, “Irs. Bentley, was that car 
paid for? , ; | 


AP “No, it was not. 


A : 124 : 
88 Q Incidentally, how much did it cost you when 


purchased it? 
MR. MANN: I would object to that.. 
THE courRT: I will sustain the odjection. | 
BY "R. ELLIS:- 2 ee Eee 
Was the car paid for? 


No, it was not. 


Did you ultimately pay for the car? 


" Yes, I did. 


To whom did you pay? 
“MR. MAMI: I object. 
THE COURT: Objection sustained. 


BY “MR. ELLIS: 


“ 


Q . Do you recall approximately how much you were 


required to pay for this automobile? 


MR. MANN: I object. 


COURT: Objection sustained. 


ELLIS: If the Court please-——- 


MANY: It could have been a loan made the day 


- 


before the accident, and maybe--- 


THE COURT: I have already ruled on it. I have 


sustained the odjection. — ; ES; ae con eee 

: MR. ELLIS: That's all I have of this etenesee i 
THE COURT: “Do you have any ‘cross-exanination? | 

YR. ANH: Ho, your Honor. z | 
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THE COURT: Very well. You may step down. 


(Witness excused.) 
THE COURT; Do I understand the only thing : 
remaining is this natter of traffic regulations ~— that is 
all.you can do today? ie ie : ; a ies 


-MR. ELLIS: Yes, sir. 
THE COURT: . Then, Members of the Jury, we’ are 


‘going to excuse you until tomorrow morning. 
Unfortunately, as I told counsel for both parties, 


"I have had another matter scheduled for hearing in this 
Noouee at ten o' Eee tomorrow morning. It's been scheduled 


for over 2 week, and I have to proceed with it. I dont t 
think it will take over an hour. 


. | 


I am going to excuse you until 11 otclock tomorro: 


(Jury excused from courtroom.) 


THE COURT: What are these traffic regulations on 
which you rely? | | 


MR. ELLIS: The ones I would like to offer at this 
Roan. Sates Honor, are: Number 10. fee | z 
THE COURT: What is that on? | 
MR. ELLIS: Qnedienes to traffic ah Oe devices. 


Does the Court want me to. read it? 


‘THE CoURT: I think I know what it is. 
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MR, ELLIS: Failure to yield right-of-way, 


Section 48. ee 
I don't know pisces I am being presiature OW 5, but 
I would ultinately, before I-close my case in hier - ~~ 99 (e)l, 
Full Tine and Attention. | fer 
MR. MANN: I have the same one. 
. mie COURT: You're asking for the same regilations? 


: 


MANY: Yes. se ve ae 
COURT: es well. I will ‘ont reyues st for 
10, 48 and 99 (ce). And I think, since both sides are aes 
on then, pernaps it would be wont fair if we merely say I will 
receive them in evidence, ang in my erence to the jury, I 
will pead the three mop etattods to the jury, and na they 
were offered by both sides. It is for the Jury to determine 
to whom they =o is | : | ie 
MR. ELLIS: They have ae received at this point? 
THE COURT: They havebeen received. 
‘Do we have anything else today? ers 
‘MR. ELLIS: Unfortunately, that's all we can do 
: today. The rest of my witnesses are ‘Boing to be medical. 
I would expect then to es as brief. as ‘Dr. eee ‘Then 
there will be the ‘three nurses. They will be in and out 


Just to testify to their bills. 


ur. Gaither will testify as to the value of this 
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“88-c automobile, and that would be my case, so far as” 


‘testimony is concerned. 

MR. MANY: What is the Blue Book value? 

MR. ELLIS: Retail $1200, eee no, two 
years old. ae 3 : 

MR. MANN: I'11 stipulate to that. 

THE COURT: In other words , you'll stipulate 
that the value of the | Plaintiff's automodile at the tine of 
the accident was $1200? a | : 


Do both ete agree withtnat? 


MR. MANN 2 Yes . 


THE COURT: Very well. 
~ e ‘« : - . ey = ee ‘ 
"MR. MANN: I won't apo she sustained that 
> 
loss, but I'll stipulate that that's the fair ook value 


THE COURT: How many witnes ses are you going to 


have, “Ir. “Mann? 


MR. Anti: Your Sonor, I on te have f five witnes des 
THE couRtT: Then, we'll go over to “londay , won" t 
MANN: There is a possibility we might not, 
but I would Arena Sces ie e ; 
THE COURT: I think we probably will,” I will be 
glad to cooperate with you in closing the evidence eonorrou 


if we can. I doubt if it can go to the jury tonorrow. 


oR. MAT: T agree. 
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THE COURT: Do either of you have any prepared 


instructions yet, or are you going to aay ae me? - 
MR. ELLIS: _ For the great part, I can rely on 
your Honor. There may be one qualifying instruction that 
I will want, I may have to hand-draft. 
THE COURT: All right. we'll deal with that 


tomorrow. 


ELLIS: I'll rely on the Red Book. 


MR. MANN: I'11 have sone tomorro:. 


THE MARSHAL: Court stands adjourned till ten 


o'clock tomorrow morning. 
(Whereugon, at 3:55, the above-named case was 


recessed to reconvene at eleven o'clock the followings 


> 


.< 


mornings, Octover’18, 1968.) 


lisaem. 


: Hee 
THE COURT: Do I understand counsel vant we 


. 
| A 
. i 


something up? ; 
HRe ELLIS I would like to as this up before we 


have a jury. Referring to the testimony yesterday of 


Officer Peterson, questions Ree by Mire “ann and 


anseres ettcives with respect tO whether or roe the Once 


asked “Ir. Bentley to submit col a urine specinen, and ‘ir. 
Bentley's response, I would respect fully submit to the 
: Coens that ‘any reference to. tits is clearly inadaissible, 


.-and I move the court accordingly to strike the ques stion 


{- 


and the ensier, and to instruct the jury accordingly. 


at oe ‘The desis for ay pooson is Title 20, Section 509 


(a) of the Dascrice of Colunbia Code, that's your "artving 


under ‘the influence" statute. - Referring to Section E of 


4609 (a), this, of course, sets forth the Bocansel of 
driving 1 under-the-influence, and ‘Section 1D) says, toting in 


this Betton shall be construed to require any person to” 


‘submit to the withdrawal of blood, the: taking of urine 


specinen from nee or a breath test.” 


2 * In the notes of the decision to this particular: 


sub-section, there is a case out of | the D. Ce Court | of 


Appeals, Stuart WS. District of Colunbia, 1960, 15T Atlantic: 


Second, 294, In that particular eee the D.C. court of. 
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Appeals said, in part "In view of the fact the D. C. 


sobriety test Statute gives a ae to refuse the test, the. 
‘accused's refusal to take the test was explained and 
justified, and the refusal was. “not admissible ‘in a prosecu- 
‘thon for 5 eet aats under the influence of intoxicating Liquors. “| 
53: would like oe draw an analozy with: this particular 

statute > and of Cones an accused's rignt not to: make an 
incriminating stetenent. 2 

For exan anole’, suppose 2 porice officer epproaches a. 
defendant and says, "Did pee rob that bank?" and the 7 
defendant says, "I refuse to answer," and at 2 subsequent 
trial on those ereaee the police officer is pernitted to 
testify that he asked this question and got this response. . 


Obviously, this is not admissible, and of course, the reason 


is that there fs no obligation on the vart of defendant to 


make the answer. And of course, any response, irrespective of 


what it is, is prejudicial. 


"Z subait the sane thing is true here. Under the 


eee of statute, "Ir. Bentley or anybody else has the 


‘risht to re fuse to submit to a urine™ specimen. There is no 


odligation.to ive it; and of course, his refusal of it is not 
esa in SUEECRSS because it would be nighly prejudicial 


because. there was no obligation for hin to give it -in the 


first eaatences "eae the fact he refused, he was doing sonethirts 


oes 
he had a right to do, For those reasons, if the court pleask, 


I would ask the Court to strike that testinony, the question 
and answer, and that the Jury we specifically instructed 
that there was no obligation on the ‘part’ of tre Bentley to 
submit to a urine specimen. ‘Accordingly he had the. right 
to refuse, and they should disregard whatever answer ae 
ansvers that officer, Peterson gave; ‘because the only purpose 
for Mr. Mann attempting to elicit this testinony fron 
Officer Peterson was: to demonstrate that Bentley’ made an 
admission aseinst nis interests. That would ve the ‘oniy . 
basis for the admis sioility of testimony in any ‘adatsston 
against ones interests. fe submit this nabtG@ case | 
. there was no obligation on tre Bentley's sans to sas or 


3 i 
Ss . 4 
- . i 


submit later. 


. ‘THE COURT: What do you say, ‘ir. Mann? =| 


; mR. MAN: Ifa bank robber sues the bank, I 
admit ene we have a different situation. ‘le are not trying 
to sue “Mr. Bentley or trying to prove the criminal offense: 

of driving under the influence. He 1s the TSS in t this 


case, this. action, and therefore the truth is very 
fundamental; and I would submit that the officer testityins 


that he snelled alcohol on his breath, and beins asked if he 


ae 


would suomit to- a urine test is certainly pertinent, z carves 
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to the very issue in this case. He is the plaintiff, not 
US. : 
THE COURT: I'm not sure I am following you. ty 


understanding was that I permitted you to ask the officer 


about it because you had asked “ir. Bentley if he had 
3 ; So Rae 


refused to submit to a urine test. 


MR. MANN: That's true. 
COUR?: And he denied it. 
MAMT: ‘That's the second ea 
court: I perattted it, therefore, because I 
thought it ee his Comeinee. TE admitted it for that 
purpose. Rac : a 
MR. ELLIS: I think ‘ire Benreyts tenses Was, 
°T don’t recall.” 3 
MR. MANN: He saia, "I did not" specifically. 
MR. SLLIS: _ He is attempting to set an admission 


fron Mr.--- I don’t see how we can waive “ir. Bentley's 


statutory risht. 


THE COURT: I don’t agree with you, ‘Ir. Sl1lis. 


I will deny your motion. 
Ti COURT: Do we have anything else to etm tp 
before the jury cones? 
; wR. ELLIS: No, sir. 
‘THE CouRT: Are you ready to go ayoenee 


** * 
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PLAINTISE calls Richard Hoffman. 


MR. HANN: May Reseonoecn the bench? 


i 


(ar THE BENCH: The Conplaint does nod oles 
and there is no evidence ¢ to SRY that any be ery a bottle of 
beer consumed by any of these boys. had any effect on the 
driver of this automobile. I would Bere to any cuostion, 
and if he es hin a question about a beer, I will ejects 
“but of course, that will inplant’ in the minds of the jurors, 
so I would request that “Mr. Ellis be mseracees to as x hin 


no questions about a deer. 


MR. ELLIS: On what basis,. “Mr. “Tann? 


= “Re “MANY: Becease the autopsy report, as you well 
know, showed haar liquor 8 not a factor, as far as the 
dpiver of the car was concerned ~~ had nothing to do aith it. 
Therefore, I odject. 
WR. ELLIS: Don't have to refer to thie oes sy 


report. If, of course, the evidence indicates some os 


some ingestion of alcohol--and “ir. Hoffman indicated in the 
deposition -- I'm prepared to offer, or T am not prepared 


to be bound by his answers as lonz as he is ny witne ess on 
‘direct. So, I don't plan to ask him | those questiious at this 


time. 
MR. MANY: I just looked at a '68 case where it 
‘said, "No quescac3 could have such effect except to ‘open to 


the minds of the jurors an ‘improper, speculative excoursion 
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outside the issues developed by the pleadings." 


“MR. ELLIS: & could say, it is a tuo-edgzed sword. 


a 5 oldie - condition 
I move any evidence adout ‘ir. Bentley's cross-examina?t on 


disallowed. xe - “2 
THE COURT: I will overrule your objection. 
\ 
MR. ELLIS: I don't “ant him for that purpose nov. 


(BACK IN OPEN COUR?: : 

‘tnereuoon, | - 

. Se tons ae RICHARD HOMARD HOFPMAN 

“was ealled me A witness on oehalf of the Plaintiff, and Nannie 


been first duly sworn, was examined and testified as 


folloyvs: 
DIREC? EXAMINATION 
BY ‘IR. ELLIS: 


Q wr. Hoffman, may we have your full name and your 


present address please? 


A Richard Howard Hoffman, 606 Timber.Lane, in Palls 


Church, Virginia. 
Q : Directinz your attention, “Ir. Hoffman, to the 
evening of December 29, 1965, did you have the occasion to 


be in the company of one Sidney Cle:rlow and Roger Burnham? 


Yes, sir. 


dere the three of you riding in an automobile? 


Yes, sir. 


To whom did that automobile belong, if you know? 
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A ‘Sidney Clewlow. : 


Q ‘Do you Zeca, sir, at some time. in the’ evening or 
‘early morning hours having been involved in a very serious 
: . sien te sited 
‘collision? ypu aera 


A Yes, sir. | 


Q Do you remember where that collision toox place? 


A In Washington, on about Fourth and W Streets. 


Q In what quadrant of the City, North, Sast, South, 


West? 


a z knot it was in eae Northwest. I don't know too. 


much about “Jashington. : Petes eer tare os ney es a) 


Q You don't know exactly whats section of the City s 
but you know it was 4th and W? ; : 
A Yes, Right. | : : 
Q Who was. in the vehicle at that time just pricr 


to the impact, if you remember? = ee cae i 


i= 


Myself, ‘Sidney Cle: flow and Roger Burnhan. 


“Who was driving the autono>tle at that tine? 


Where were you seated, sir? 


A 

Q 

ASS: Roger Burnham. 
; ; 

A 


In the front seat, ¢ on ‘the right-hand side. 
Qe: Where was Sidney Clewzlow seated? © 
A 


In the back seat. 


' 
i 
\ 
i 
il 


Q I direct your attention, “In. Hoffnan, to a diasran 


that appears on the blackboard here, “which diagran a 
| 
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placed there by a police officer wha investigated tai 


Pie SEA and which atagran counsel for both sides have 

adaitted is reasonably correct and zecurate, so ee as what 

it depicts, the eee and so forth. 

May I ask noe to cone down fron the stand, and so 

up to the board and Secs, look at L& and familiarize yourself 

with this intersection. I might indicate the arrow indicate’s 

Worth. (Indicating) This has been. denonstrated as being 
¥ourth, and this ree been indicated as being # Street. If 
you want to, take moment to pettent yourself, that would oe 


“fine. 


THE COURT: Do you recognize it all right, “tr. 


Hoffman? x 
MR. ELLIS: Do you recognize it eoieetine the 
intersection where the collision occurred? 

THS WITNESS: Yes, it looks like an intersection. 
I mean--- ; Re 


ia BY “MR. ELLIS: 


4 


Q Do sous recognize it as being the intersection 
where this collision occurred? This ts Fourth, and this is 
W (Indicating). 

Yes, at th and W. 
Do you Sate to resume the Stands sir? 


Yes. 


You were sitting in the right, the passenger seat 


. 
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uo front, is that right, sir? 


A Yes. 
Q@ Do you recall cheeal having been a Shop Sign at the 


intersection of WV Sccae & and Fourth? 


fas. = Yes, ee 


| 
| 
0: , Shee] 
On which street was your vehicle travelling? 


Q 

A W Street. 
Q In which direction on ¥ Street were you traveling, 
or west? , , aise 

A ‘East. mah 

Q Was ES a Stop Sign ‘controlling eastbound 


| 
traffic on ¥ serect on this DeoetonS 


A Yes, sir. z: te = ot Sep 
® Did you see. it chere on ‘that ight. bs 
: A z _Yes, ‘sir. . ? : 
MR. ELLIS: Thank you. a Ihave. 
THE cOUR?: Do you pave oS at 
this time, ee | 
UR. MAIN: No. ; 
THE couRT: “You may step: ‘dom, “Ir. oe) 
don’ t leave because of course, , you are going to be called i 


back later on. 


“ Gittness Ramon exeused, ) 
“MR. ELLIS: In ‘the remaining tine, “not having 


heard from Dr. Lefall, there is some docunentary evidence I 


Pee like to offer. 
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THE COURT: You may offer your CERES 


MR. ELLIS: if the Court vle2a 


S> te 


to stipulate with me that the vehicle which aes ppenated Dy, 
iRozer Burnnanion December 29, 1955 and had as seeunants 
Sidney Clevloy and Richard Hoffman, was owned by the defendant 
Cari Clewlow. . ie = 
| TAB COURT: Do you so stipulate? 

wR. MANN = 0 stipulate. 

mHE COURT: Further that it was being operated 
with Mr. Clewlow's perniss sion? 
MR. MANN: T will so stipulate that it was being 
operated with ie Carl Clewlow's Perak ission by Roger 
Bacaiiam. : | 
| MR. ELLIS: I would like to offer in evidence at 
this tine 2,your Honor, and aoe 2 simply a verifax cooy, 
Title ho, Section fa of the D. Ce Code. It's the Financial 
Responsibility Law in the District of Comratiin. 


THE COURT: The Court takes judicial notice of the 


ELLIS: I would ask it be received. 


COURT: The Court takes judicial notice of 


the Code. 
MR. | This is all I can offer at this tine 
: before lunch. I will make every effort over the luncheon 


recess to see what the availability is to get Dr. Leffall. 
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Do your best to have hin here at 1:45. 


MR. ELLIS: He is under eeooaael SOE af reer 
October 4, I was pedviced yesterday he was out of town, "He 


returned eee Ab and. was engazed in surgery this mor nins, bal 


I am in contact with his office. | # 
. * QHE COURT: We will take a recess at this time unt} 
2345 Dem. i 
(At 12:20 p.m, the ease was recessed to reconvene 
at 1:45 o.m. the same day.) % 


A + THE COURT: Mr. Ellis, are you money to : 
proceed? . fe 

| | (MR. ELLIS: Thank you, your. Honor. ; - 
Counsel have stiputated to weston matters I’ would ike to 
bring to the attention of the Court. First of all, it 


hes eer stipulated Derwecn counsel that Miss Barbara) ae 


Halloway was a SENET nurse who also attended | ie Bentley 
during his Demos of hospitalization at Freeden’ s Hospital 
in 1966, and that the Sait of her services and the bind 


submitted oa her is in the amount of $120. I would ask this 
to be marked. 


COURT: That is so stipulated? 


1 
| 
| 
i 


, MANN: Yes. 
iE COURT: Very well. They will be so received. 
fe ; 
ELLIS: Plaintiff's Exhibit 26 is offerec 


in evidence. 
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THE COURT: It will be received in evidence as ~ 


part of plaintiff's case. 
. (Plaintiff's Exhibit 26 was 


received in evidence.) 


MR. ELLIS: Secondly, it has been stipulated 


the report and pill of Dr. Leffall, who was the surgeon 
are eer Mr. Bentley's case at Breedments Hospital. His 
report and bill have been stipulated to by counsei. I waar 
ask that they be marked as Plaintiff's Exhibit No. 27 for 
| identification. 

| THs COURT: They will be marked and received in 
evidence as Plaintiff's Exhibit 27 and the report may be read 
to the jury to reflect that if the doctor Was present, he would ° 
testify as the report indicates. . Is that correct, ‘ir. ann?” 
y RAMEE WTear asta WouoNeR ctor: 
/+ WR, ELLIS: . The report is dated Octover 31, 1967 
addressed to myself and it's signed by LaSalle D. Leffall, Jr4, 
M.D. FER a ere ey - 

"Dear Mr. Ellis: 
The above Aiton te adaitted to ereednants 

Hospital on December 29, 1965 after having received multiple 
injuries in an automobile accident. He received multiple 
fractures of the ribs, 5 on the left ana one on the right, 
“lacerations of the scalo and face, fracture of the distal - 


left tibia, probable injury to the 
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Attached to this letter is a bill from Dr. Leffall 


for hospital care from 12/29/65 through 2/9/66 in the mount 
One further stipulation, 1 I believe: It has been 

stipulated between counsel that the value of the 3963, ho door 

Fury BS owned by the ear Mildred BORIS at ‘the 


time of this collision on ‘Decenber 29, 1965 was valued in the 


amount of $1200. | ea Bee = 
MR. MANN : I so stipulate. coe 
THE COURT: ery well. is g 
mR. ELLIS: If your Honor an Just peraty ne to 


look over my sheet, I will let cee know if--— 
eae 
THE COURT: All right. 


. 


- MR. ELLIS: One further dit of documentary evidenc?, 


Is 


Ait the Court SS 
‘(AT THE BENCH: 
MR. MANY: Your Honor, I may be wrong but I re 
spectfully submit that the only evidence that in any vay 
connected any of those second heart attacks. was the second 
heart attack. Zaha . : oe me Seite: E 
MR. BLLIS: That's all. . aoe : 
MR. MANN : And Rice there is no POTARIC ES ingury, 
‘I would object to anything ike the light treatments. 
MR. ELLIS: I think ‘the doctor indicated there is” 


death of tissue in the heart eae 
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MR. MANS: Death of tissue with the first heart 
attack too, befcre this accident. I would strongly object 
to that. + 3 | 
HE COURT: I don't think there is any eriaenics of 
permanent injury in the case. I wilt oan the objection. 
Despite that, there is aggravation of 
a pre-existing heart condition in the form of pesecone neart 
Bet etaeeneans wouicediiniocetniotithelnee-tmascls which is 
_ permanent, with resulting sear Praeae ionetatetso permanen. 
The pre-trial order permitted the admission of the mortality 
tentes. : Bou 
2 THE COURT: If there is evidence to support it, 
but I don't know of aa evidence to support it. 
MR. ELLIS: I think it Is reasonable for a jury 
to infer acaebens with two hearts -- ao oe ae Se live 
as long as--- , ; 2 ig 


MR. MANN: You asked the doctor not to even read 


fromthe third and fourth heart attack. . 


MR. ELLIS: I did not. No. In all fairness to 


your position, sir. 
THE COURT: I will sustain the Boece tone 
“(BACK IN OPEN COURT: 3 
MR. ELLIS: I believe that's the plaintiff's case. 
“THE COURT: Are Fou ready to proceed, “ir. “ann? 


MR. MANN: Your Honor, I would appreciate if the 
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jury could be excused. I would like to take up a matter ; 


with the Court. 


THE GOURT: The jury will be excused. 


(Jury were excused from the Courtroom.) . | 
- ‘ aid 
MR. MANN: Your Honor, at this time, I would) like to 


move for a SEC ES verdict for the defendant on the grounds 
that the Plaintiff nas failed to establish a prima facie case. 


If your Honor will indulge m2, I was jotting down 


-Just what the evidence has shown up to the present time. I ‘ 


would submit that the Plaintiff's evidence has shown that there 
was a collision on 4th and W Streéts at about 2:00 aem. on. 


December 29, 1965. i would submit that the evidence has shown 
that one of the automobiles involved in the collision was 2 


N 


1963 Plymouth Fury 4-door sedan, owned by “Irs. wildrea ‘Bentley 
and operated by the plaintiff, Carl Sie Bentley. 

Further, that the evidence nee shown SA Gens 
Burnham, deceased, was driving an suceacnrEte ouned by the 
defendant, Carl W. Olewlow, and that in addition to Roger 
Burnham being willea, the defendant's ‘Son, Sidney. ae oe 


was deceased; that both ehicles sustained considerable 


damage 5 Mr. Bentley was found on “hth eee north Se W 
Street and was menovad to Freedmen's Hospital; that Roger 


Burnham and Sidney Clewlow were likewise found on the 


streets, dead on REOES Re, Richard Hoffman was found 


wandering and dazed in the vicinity, and was SOROyed tor 
| 
Washington Hospital Centers that Mr. Bentley sustained injurids 
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of fractured ribs, fracture to the right ankle, and while in 


the hospital, suffered a second heart attack; that “Ir. Bentley 
was unemployed at the time of the aceldent, recuperating from 

= previous teat attack; that he hed been toa poker game in 
the vicinity of T Street, and had a ereneieree in a poner 

game with persons not known, and that he was driving from the 
poker game to his home end Was traveling north on 4th Street, 
and that he was looking straigat ahead; that he does not recall 
ere cries he looked to the right or left; he manenberciscetinc a 
nothing; does not remember the collision; and that the next 
lets he knew, he ree Ti Freedmen's Hospital. 


_The evidence likewise shows that the odor of 


alechol was smelled on nis breath at the hospital by the 

police officer, and that he appeared to the police officer , 

to be under the influence of alcohol. The evidence shows that. 
I would suomit, your Honor, that based upon that 

there has been no Sertae of a prima facie case in any way, 

and of course, as your Honor well knows, the plaintire has 

the burden of establishing by a Dmaponaerance of the evidence 

that ee was at least some negligence on the part of ae 

defendant; and jin this case, I would subatt that, taken most 

favorably to the plaintiff, there is nothing for the jury to 


consider. 


.~ The prima facile case has not been made out, because 


if you take everything -- if I am correct in what I told your 


‘Honor, and I have not deliberately tried to mislead -- 
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THE COURT: J am sure you have not CORTESE) done 


it, but have you overlooked DEES there was a Stop Sign at: 
4th and ‘WV which was 16 feet back from the side of 4th Street, 


and the accident occurred aout 20 feet into the intersection,|. 
= | 


and 20 feet to the. south curd line of i Street, and that the 
- , | . 

2 : : | 
automoodile operated by Bentley was hit on the left side and 


the automodile operated by the driver of the Clewlow autonobi le--- 
MR. MANN: No, sir, but I would submit in answer to" 


= ie 
FO rer => 7 . . I 


that, your Ilonor, that there may not be any inference of 


negligence drawn from the mere happenins of an accident. 


THE COURT: There is more here than the mere haopenihs 


of an accident in this case. I am not ruling on it as a 
trier of the facts; I am ruling on it as a matter of law 


\ , Ss Sa ‘ ee 


whether there is enouga to go to ‘the jury. It seems to me 
oe the jury can find from the evidence that t there vas a 
violation of the traffic regulation, and that that violation 
was a proximate cause of the accident. | 

. = Haye given this a yereat deal of thought, “trantay, 

after Mr. Bentley testified and said he had no recollection, 
could give us no help as to how it happened. It posed quite 
ie problem with. me as to whether or not the plaintiff nad 
made out ‘or would be able ve make Ours a aria facie case. 


I have studied it very, carefully Brtee the trial ‘stqrte 


and I am of the opinion that it is a jury question. | Twill ddny 


your motion. i . Skee | : | 


MR. MANN: Thank you. 
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I would like to call, after the jury gets back, as _- 


my first witness, Mr. Richard Hoffman. I have So Amnerman 
‘coming at 2:30, so I may have a little lag there between. 
I don't know how long I will be with “Mr. Hoffman, but I may 
have five or ten minutes. | . 

THE COURT: If there 4s, 1 will Se aE Ue SSIS 
We ee ee these things out as best you can. ‘If you still 
have not finished with Mre SESE SS when Dr. Anmerman cones, > 


it may be > possible to suspend nis ‘testinony so Dr. “Aamernan aif12 


" not be kept here needlessly. I am sure couns er will agree td 


that. Bring the jury in. : - 


(Jury resuned places in the Jury Box.) 


THE COURT: ‘ir. Hoffman, will you resume the stand? 


Thereupon, ; 

* RICHARD HOWARD HOFP PHAN - 

called as 2 pleness on behalf of Defendant. was onnaed ae 
was nee oath and testified as folloxs 

THE COURT: You understand that you have already 


been svorn in this case. You need not be sworn again. 


THE WITNESS: Yes, sire © 


THE COURT: The testimony which you now give will 
also be under oath. Do you understand that? 


THE WITNESS: Yes, sir. 
. DIRECT EXAMINATION 
- BY “AR. MANN: ° : < 


aia Mr. Hottaan, sae have already given us your name ‘and 


address. hat do you ao as your sccupation? =. 


¢ 
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I go to school, university. 
Where do you go to school? | 

A University of Virginia. 

Q Directing your Berane to Decenber 28th = the 
afternoon, let's say around 5 otclock is. cay enoush, can 
sat tell his donor and the ladies and gentlenen of the “Jury 
where you were, what you were doing 

“A Yes. ang been “out that afternoon with ‘sid. 


.Q Who is "Sid"? 


A Sidney Clewlow, and we went out to -~ we went 


he see sone friends. 
Q Don't be nervous. Be completely relaxed. 
“A It's kind of hard. Vite | 
\ Seen niece 
Q The jury and his Honor want to hear you. so speak 


slowly. Your testimony was that you and Sid had Poo to s see 


some friends, and what dia you do? _ What time was that? 


When did you get Deck home? 

A ; ‘Well, we had pecs out: for the afternoon seeing 
“friends and we went to get whe battery replaced on ‘the car, 
and then went to get sonething to ead, and didn't mee ‘back 
until about 6:30 or 7:00 o’clock. I ate dinner around then. 

i Did you eat dinner at hone? } 

A Right. Then, I Soave know See special until 
I got a telephone call from Sidney Clewlow that ~- E SEC 
have anything to do that night. He wanted to know if = would 


like to go to a get-together with some Kids who were friends br 
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Mr,-- who were the children of friends of Mr. and “irs. Clewlpi, 


and he said he was going to call Roger Burnham ene ask if he 
wanted. to gO. = 

Q Then what happened? R 
A TI got ready to so and. sae c down to my house and 


waited around there os a few minutes or so till I got 


completely eee, Then, we went over to. Roger Burnhaa's house 
and stooped in there for a ee minutes. 
Q Before I forget, let me inter tect < you: You 
testified you and Sid, as you called him, mediibeen out that 
‘afternoon to get A battery. Yas that a battery for Sid's car} 
A . That's correct, yes. 7 
- Q Can you describe the car? 
A ; It was a 1953 Plymouth. 
Q Could it nave been 1540 
A '5% -- 1954 Plymouth, dark green, and was in g 
running order. 
Q Was it a 2-door or door? 


4-door. 


A 
Q And you got a new pete for it? 
A 


Yes. 
Q Do Sach know how many miles the car had on it? 
A On, 24, 000, somewhere around there. It petonsedid to 
a neighbor of 'the Clewlows who took pretty Pee: care of it. 


Q Was in good condition? 


Sood condition; had new tires on it. 


Had new tires? 
. Connect . 
Q What ne did you and Sid Cle:lox pick uD 


Burnham? 


I guess around 8:30 or so. 


A - 
Q. What did you do when you picked up Roger? 
A 


We waited at his house for a little while and then 


picked hin up and went to this party on MacArthur Avenue, 


MacArthur Boulevard. 


Q Do you know where the get-together was? Do you 


know the names of the people? 
Yes, I know it » but I can't renenber. 
Does the “Mannings SOUPCSS your recollection? 
The Mannings. vg 


Do they have teen-age sons? 


" Phey had a girl. 
Teen-age girl? 
Right. | 
Q And do we recall, Rick, what time you all 
the Manning's residence? é 
A About 9 o "clock. 
Q What did you do wan you got there? 
A ‘Well, it was a get-t osetner ‘for friends. we were = 


Some of the oldest there. . Well, sia's little sister was thera. 


She must have been about 16. Te was a gancing-type party, 
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food, et cetera. They had the phonograph on when we got there -- 


dancing. 
Q:. ie Per to moe there? 
A | Sidney. oe 3 Se pens Se . 
SEQ oO your knowledge, woe Sidney going to do any thin:; 
the next day, if you knot? ao 
A Yes. He hadn't had much to eat that night. He was 
scheduled for some ison type surgery the next day. “eS 
Q Do. you know what’ kindof surgery? 
oe Removal of coon ene I can't remember exactly | ~ 
what it was. | | es 
Q Well, you were ehre one oe there around 9 ot elock, 
EE eae ie é “ ee ere 
A Riek | : 
_Q Were ‘there any maereernenics served? | im 
A "Yes. They had all sorts of food enersicnat ‘ir. and 


Mrs. Manning, I guess, provided. 
Q . Were the parents, the Manning mother and father, 


-A- Yes, they were there. There were a couple of adults 


‘there, too, friends of theirs that I did not know... 


Q And you danced? 


Right. 


A 
-) This December 28, 1965, how old was Sidney Clewlow? 
n : 


- 


A 19, risht. 
Q i How old was Roger Beech 

A “He was a year benind us -- 18. 

Q. How old were you? esate - } 

A Iwas 19. It was my binthday;Decenber 28 was my 
birthday. I was 20. : 

Q. Do you xnow what time you, left the Manning residences 
off MacArthur Boulevard, Horthwest? | es n | - 


So ‘yes. About 12:30 or 1:00 orelock. 


‘Between 12:30 and 1:00 o'clock? — 


oe lett meus you? 


Q. 
A Right. 
Q 
A 


: A girl friend of Sid néedea a ride | 


“XN 
to take her home. 


Do you know who it 49s? 
‘Spicer, Seo Spicer was her name. 
who was driving en you left the “fanning none? 
sasves Burnhan Was. ie fe ele 
atare were voussestede 
I = in the front seat on the right-hand 
_ Where ete Sidney Clewlow seated? 
In the back seat. is 
And “Miss Spicer? 
Right. 
“In the back seat?” 


Right. 


151 
19, right. 


t 


Hox old was Roger Burnhan? 


_He was a year behind us -- 18. 


birthday. 


Q. 


How old were you? 


Iwas 19. It was my birthday;December 28 was my 


I was 20. 


Do you know what time you left the Manning residence 


off MacArthur Boulevard, Northwest? | a oh ae elena 


A 
es 
re 
Q 


A. 


‘N 


"Yes. About 12:30 or 1:09 o'clock. 


Between 12:30 and 1:00 o'clock? 


Right. 


Who left with you? iat 


A girl friend of Sid needed a ride home so he offered 


to take her home. 


Q 


Ir O FP DOB PF BO PRP 


> 2 Pb 


Do you know who it was? 


Spicer, Elaine Spicer was her name. 


Who was driving when you left the “Yanning home? 


Roger Burnham was. 


Where were you seated? 


Iwas in the front seat on the right-hand side. 


Where was Sidney Clewlow seated? 
In the back seat. 
And “Miss Spicer? 


Right. 


In the back seat? 


Right. 


Isn't it true--- 

MR. ELLIS: Oojection. 
THE COURT: No. 

BY MR. MANN: - 


. 


Q Can you tell us what street off of MacArthur, 


Boulevard ‘the RES live ‘on? 


Av. No, I can't. It's not too far off Macarthur 


Boulevard. 


Q noe were attempting to back~track because you knew 


how to get nome from the Manning residence, is EAGE correct? 


ASF correct -- well, from “lacdrthur Boulevard. 


Q And pee became lost. Did you stop and ask See 


A Yost we Ecooers ‘at an Esso. Station, and I ‘aon? t know 
x 


the address of that either. Ui just remember it was on a busy 
city:street in Was hington, an E3so Sracrcas Re they SS ‘us 


Girections that - ae ered to. orld for a while, but ealcon 


. 
- | 


lost again. erigete aaa dita nes =o 


2 ~~ ~Do you recall being on W Street, Northwest? 
S| “yese we were lost and in unfaniliar territory. 
Right about Roce we were Looking at all the street nusbers 


and streets sates to figure out how to zet to--- 


“4 Q “Dia there come a time when you were on W Street 


approaching the intersection of 4th Street, Northuest? 


A Yes. eae! Se SS 


A) Can you tell us what happened when you were ‘still 
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W Street traveling east, approaching Ath Street? 


A Approaching 4th Street? 

Q Yes, sir. i 

A There was 2 Stop Sisn. We mee aohae fairly slowly 
anyway, since we were lost and did not know exactly where we 
were goings. Me stopped at the Stop Sign and started out. 
at the intersection. . There again, that’s when the accident 
happened. | 

Q when aid you first notice the vehicle that you cane 


in contact with? 


A. When we were out in the intersection. It was a 
“éold night, and the windows were rolled up. You couldn't 
hear anything. We just saw the lights after we were out thera 


in the intersection. 


Q How far were you out in the intersection when you 


first sav it? | 
; A Half-way. a api 
Q And how far mone was the Coniacone lights you 
at the time you first sat 1t?. : 
A Not very far el 
How far -- using the eoretenees 
“Not the distance of the courtroom. 
#ell, how far? ‘ 
“Hal far ae 
Half—way? 
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Right.. 


A 
Q . Were you able to form an opinion--— Do you drive? 
A 


Yes, sir. : - me 
Q Were you able to form an opinion as to the Speed of 
the vehicle coming toward mone : 
A 50 to 60 miles an hour. 
Q. Ave you sure of that? a ae Gs ae 
A Well, I have been driving six years. “I can gauge 
4t RCCErEt ery? ae Rest ace ge oh 
Q Think carefully on this one, Ricks If you iow, 
aes this a gearshift car you were riding in? a : 
Right. | 3 
Jas the car in second oe high or low gear? 
No, we hadi suse snifted; it was shifted into low 
Sane Gots the Stop Sign-out into ene intersection; hadn't been 


shifted to second gear. 


2 . Do Sem TENes how fast you were soins at the time 
you first noticed the oekee car? 7 : 

A Well, we had stopped and then we just started off 
and had just gone a matter of feet, so, it would be 5 or 8 
miles an hour, somewhere around there. 

Q _. flere your headlights working properly? 


A Yes, everything in the car ‘vorked fine. 


‘Q.- You are absolutely positive you stopped at the Stop 
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A Yes. 


Q “Did the vehicle coming towards you, did you hear: any 


braxes being applied? 
A No. 

pid the car syerve or take any evasive Senora! 
No. L 
You're positive of that? 

ves, sir, 
what's the next thing you renenber? 
I just remember seeing stars and then everything 


Sone of vazue -- little thinss haopened. | Ir was not too lucid 
eceacrert until I got to the hospital. It was ats when rt 
got in the hospital that I started to anaes CESS. 
e _ Now, Rick, is that all you Know about the accident? 
a Yes. = = en 
mR. MAIN: vou may SE REEECE 
Re SLLIS: ould the Court 4indulg 2mea mEnate. 
while I take a look at the statement? 
THE COURT: Yes. 
CROSS-EXAMINATION 
-BY AR BENE: 
Q “ir. doffnan, you told us that earlier in the day, 
December 28, 1955, oe and Sidney Clewlow had spent the after- 


noon visitinz friends, is that right? 


-A Yes, sir. 
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Was that overvin the :Virginia area? 


A Yes, sir. eS Bas st Bea =. a 
QQ. And aiso during the afcernoon, you had gone bo sowe 
repair place to see about a battery for the Clewlow car? 
A Yes, a garaze in the Seven Comiens Shopping Genter. 
On; Is that An Virginia also? i | 


ae ‘Virginia. Right. 
Q You deserves for us the Clewlow vehicle | as 1s being 
one in excellent condition, is that right? | 
A Yes. 
Had you driven it before? 
Yes. : oi 
On how 7 COLE, 
Once I drove it pack from : a Tops Drive-In 


restaurant at one ee 
Q - How long before the happening of this” occurrence 
had you cee “tr. Clewlow's car -- in what days, weeks or 


months? 


aA A week, I would say. =a 
: v nee : 


About a week before? 


te OF (eae ISS 
Right. ; 
Do you nee any meCherrican iaiehiteoee 
No. > ; 
--as far as automobiles are concerned? 
None. . | 
How is it you Sameeeet to fone the oe had 24,900 
miles on it? 
A "X venenber £t seemed. like such A ease bargain. 
“for an old-tyne care : : te 
Q Had the car been recentiy Roeenened by the Clevlow's 
aes to the time of this collision? | | 
A Yes, in the fall, I think.’ 
a fat In the fall. ‘hen did you first notice the atlease 
on the’ vehicle? : . 
mE never notice the mileage ae such; I just remember 
Sidney nostins taat for a 1954 car, 24,000 miles isn't too 
much. ; | I 


He told you that when? 


Is that right? 


% 
A When it was purchased, 
Q 

A. 


oy LES e 
; Q Did you have the Boceston to observe the condition 
of the tires just orior to this Nneraentee 
A- No, but I know that it had tuo new eres 


: = 59 

How do you know this? 

Because he had just bought new tires for the car. 
Did you see the tires on the vehicle at any tine? 


I didn't get down on my knees and inspect then, 
but I figured new tires were--- | 
Q How far distant did you negotiate this car 


when you operated it on this occasion? How far did you drive 


it? 
Peer ice - Chis wwe Tat Ui oe 

Just through Falls Churca, not very--- i 

How much distance would you say that would de? 


About a mile, maybe a little more. 


In 1965, “Ir. Hoffman, were you a licensed operator? 


. 


2 
Q 
Tat 
Q 
: 


‘Yes. — 


‘How long had you been détving at that time? 


_I got my license when I was 16 -- 3 years. 
i : . 
At that time, you had been driving 3 years? 


> 02 » 0 


omits uu ee 


Q. And it was your opinion the car was in excellent 
running condition, good condition, like a new ear and 24,000 


miles in December 19652 ee ga a ete I. 


A Yes. ~ 

i : 4 ; | 

Q . . You and your companions went to this party on 
Machrtnur Boulevard that evening, is that right? 


. A Yes, sir. 
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And there was food there? 


Yes, sir. 


Let me ask you this: What of beverages were 
they serving? : = i : i : 
AU Soft drinks. : 
‘Is that all? 


Yes, sir.. : : Gi eee a nore 


That's all the family provided? 


Yes, sire 


‘Did you see--- 


MR. “MANN: I object to this line of questioning. 


I don't = shat it hes to oem EF 
THE COURT: Objection ne eres 
BY 4R. ELLIS: | : 

Q . Did you observe the presence of any beverages other 
than soft drinks at the Manning mastidence on this evening? 
‘Yes, sire | Z | : 

What did you observe? 

One 6-pack of i 

one 6-pack of 

Yes. | 

Who nad it? 

Ye bought als as oe = 


We? To whom do you refer? 


Sidney Cle:low, Roger Burnham and myself. But after 
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: 127 we got there, we found it wasn't that type of party, so we 
decided--- | cS ae : 
7 Q ; have ansvered my question. Please gon't bother 
to explain. : = | 
A 
Inetdentally, ‘who bought the beer? 
‘I did. : 


bnnere aia _you buy a, sir? i 


_ In dashington. 


“Some delicatessen out that HOY» 


Do you know what section ‘of ashing ton? 


Q 
A 
Q 
A 
Q- “Where in PA Ae 
é 
Q 
A 


Yes, on “the way. a 
| 


Q That's oe ‘telling us much. 
> | 
A 


Well, on the way, fron Key Bridge into. Georgetown 


and getting uo Anes lacArthur Soulevars—— ; - 4 aoe. 


Q ‘In onee of tine, ‘Ire iloffaan, when ‘aia you buy the 


beer, on the way to the party, or aia you go to the party, - 


leave and bring it back? 
We bought it on the way 


me 


-Do you-know what the brand wes? 


I 
sheeters I think. | =i k Loe 


eee - 
“Yas any of the beer, consuned | on the way to the party? 


No. 
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It was consumed at the- party? 


Yes. 


Where. in the house was it consumed, sir? 


In the party room. = 


Was it open and in view of everyone? . 
Yes. 
Did anybody else approach the beer tnat you observed? 


No, we had no one that wanted-— 


How many of those beers did you drink, if you did? 
About one.” 


Would it have been two? 


No. 


It could not have been two? 


No. . Since we bougnt—-- 
You're positive it could not have been two beers 
you had? c ane : eee 


A No. 


Did Sidney Burnham drink--~" 


Roger Burnham? 


I'm sorry. Roger Burnham? 
Yes, sir. 
How much did you observe that he drank? . 


He had one, too. 


Did Sidney Clewlow drink any of the deer? 


‘Yes. 
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How many dia you see hin drink? 


=he beer was poured into paper Conse and he had aboyt 


one. He didn't ‘want to drink, having to go cto 
Q Was all the beer const of that six-pack? 
A Yes, ee Soe 2 

~-between the ares of you? : 

No. We ee it with, sone other coe 


With whom? See ea ae 


Can you think of any person by name? 


Q 
A 
Q 
A Sone others’ at the get-together. 
Q 
A 


No. These were Sidney's friends. I did not-know 


Ce there. 


-How EanES were Bene cups that you were arinking out 


These white, “wax-coated CUuDs. 


-Q. Can you estimate the amount of ounces that the cup 


would hold? 8 ounces, 10 ounces, 12 ounces? : 
“A You know, one of those éups, standard type drinking 


cup-like, ss eae Ds cou ke ners Bae 


Q -.-t would prefer you give us an estinate, if you ‘could. 


Your to six ounces. “i eran 


A 
Q How many of Seek ones did you drink? 
A 


I drank three. 


- Three of them? _ 
Yes, ae 
How many cups did you see Roger Burnham drink? 
About three. . : 3 7 
How many cups did you see Sidney Cleulow drink? 
Do ae recall having had your deposition taken on 
July 13th of this year? : ae Soak eee 


A ‘Nes, 5 do. ESP enone RAS ester aes ok acts 


Q ~~at the office of Brault, Scott & Brault, 1319 


Fourteenta Street? 
a5 A Yes. . 


. - And referring to pase 9° of that deposition, you 
were asked: __ gt: poe y ae eb ce mse 


"Q ‘You each drank a couple of beers? 


"A Yes, just a couple.” 

Yes, oe ; = 

" Do you remember having made that statement? 
Yes, sir. : | 


wR. MANY: Where is taat statement? 


_.MR. ELLIS: On page 9, about’ 4 lines from the bottonp- 


BY YR. ELLIS: — 


_ Do you recall having made that statement? 


Yes. 
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Q Do you recall your testimony just.a noment azo that 


you had no more than one beer? 
A. Yes. 
* Can you reconcile those two answers? _ 


Yes. 


Q 
A 
Q which is correct? 
A 


Approximately one can of beer -_ - couple of peers 
Q oy SSS sir, is: which testimony is correct, 
the testimony you gave on the 13th or ‘the testimony jon are 


giving here today? 


- 


A when I satd sree I meant omens of beer. 


That's how it was peta pervade I would say about one beer, 
one et of ol ; eet 
ACRE. So, that's your testimony nol, one aon of peer? 
. THE COURT: As I understand nin, he says the 


testimony is consistent with nis deposition. Is that what 


you are saying? 
THE WITNESS: Yes. . 
THE COURT: In other words, when you referred to 


a couple of beers, you referred to the cups that you used? 


oTHE WITHESS: You see, the beer was being served 


THE COURTS) when you said you had a couple of bests 
you referred to the cuns ‘that you ‘were sates = that what 


you were eiast 


BY HR. ELLIS: 
Q ar. Hoffmen, when the three of you left the party 
about 12:30 or 1:00 otclock, was it,in the morning--— 
Yes. 


--young Clewlow had 2 young lady with him, is that 


Q And the three of you went to droo her off, is that 


right? 


“Yes. 


» 
Pa - 


At that particular time who was driving the vehicle? 


“You were seated where? 


rie 

Q 

A Roger Burnham. 
Q 

A 


Front seat, right-hand side. 


Q Let me ask you this: Following the time that you 


left the “Mannings, somewhere around “MacArthur Boulevard, did 
you have any, either mechanical or battery trouble with the 


automooile, any at all? 


A No. 
'Q None whatsoever? 


A No. 


The battery gave you no trouble? 


“No. It was’ new. 
“The car never stopped involuntarily because 


133 mechanical troubles? 

A No. 

Q Did you ever have to get out AR) SEES 

A | No. : | 3 | 

Q That did not happen? 

A. No. 

Q Mr. Hoffman, following this collision on December 
29, 1965, and-asca result of it, sin do you recall having beqn 
: questioned, by any EEaDersuoe the Metropolitan Police force? 


don't remeuber having been questioned? 
No. = 
- Do you renember being at-—= 


Oh, yes, I do. 


Q- Do you renember whether it was by plainclothesmen 


‘or by uniforned officers? 


A I think this was a Metropolitan policeman that 
talked to ne a little while in the hospital. 
Q - Washington Yospital Center? 


A Yes, I think-—- *. 


‘Q° " Did he ask you about the events of the evening, sir? 


A TI can't remember. 


Q - Did he ask you about the happening of the collision, 


if you remember? ae Be - 


“4 
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A He must have, but I don't really meee anything 


about it. 
You don't rememoer what your responses were? 


No. 


Now 


Q 
A 
Q. At all? 
A 
Q 


cae + tell. you, sir, that you were questioned by a 
member of the SECRET Investig ation Unit of the Metropolitan. 
Police Bones on December 29, 1965, in the Emergency "Roo at 
Washington Hospital Center, and that among other things, you 

" sasnts ‘I onject to this line of testinony. 
COURT: Is there evidence of that inthis case? 
ELLIS: of what? 
COURT: Of what you = about to ask hin. 


Ye has given a statement to the officerg. 


It's not in the case? 


No. i 


Sustain the objection. 


Let me have this marked for. identifica- 


ra 


"tion as Plaintiff's dumber 28. 
| THE : | Plaintiff's | Exhibit To. 23 was marked 
tor identification. | 

“2. MRS MAN: I object to this as not in his handuritins, 


and just some raw notes, nothing else. 


impeachment. 
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THE COURT: Will counsel cone to the bench? 
(AT THE BENCH: 


MR. MANN: There is no indication as to who it 


was given to. 


THE COURT: Has he signed it? 


MR. MAMI: Ho. | : : ee 
: MR. ELLIS: I'm just using it for purposes. os oe 
THE COURT: . Jhat does it prove? aes is oa 


‘wrote it, or who signed atte It doesn't 


evidence here of who 
Recs she ae | 


carry the man's signature. 


MR. ELLIS: IT have an officer here from AS I. | 


who can testify it is from the official records. 
b- 
THE COURT: That doesn! t make any EERO 


MR. MANS: I would ask ‘that you ask the jury to 


disregard it. _ - 
| THE COURT: I will do so. It's ee oe 

MR. ELLIS: 1 don’t know whose initials they are. 
There: are some initials in the’ comer. | ee = 
(BACK IN OPEN COURT: . ae ne 
THE COURT: fembers of the Sry: 


Z y - 
to Siemens this last line of questioning and pay no attentioh 


to it and draw no inferences from it. 
Re ANTS tr. Ellis, do you «ind if Dre 
permitted--- are = eee gee ee ar eae rice 


You are instructed 
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THE COURT: I would rather have you conclude your 


cross-exanination. 
MR. ELLIS: All right. 


BY wR, : ; ner ts ee 


Q Mr. Hoffman, your Seemann is, sir, that the car 


never stopped on this occasion? “You and your companions haa 


no occasion to push it? 


A ‘No. 


.Q Did you stop at an Esso Station? 


aR Wes... ° 


What was thevpurpose of that? 


Q 
A To get directions. 
Q 
~ 


. Where was this Esso Station ‘located? 
A I told Mr. Mann, I'm not sure of the exact Location, 


I just remember it was on a busy street -—- I mean, a wide 
? 


street, Renee ise ar an ae pas 


Q Had you traveled far from where you let the young 


lady off to where you came to the Esso Station? é Le 
a A pretty ‘good distance, a nile. 7 
i - Do you know which direction you reo a aA poste 
south, east or west? ae 
Reon | 


2. No =e in what section of the ery you were? 


Naot at Rese remember that the street that ‘the Esso 
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Station was on wasn't like a l4th, 15th, or P, Q, or R 


Street; it hada nanes ‘that I wasn't familiar with. 
Q Name sthat? 


A Name I was not familiar with. 


A 
Q That you were not familiar with? 
A 


Yes. “ 
‘Do you know what eeection the city the young lady 
Mived in? aay oe ea 
A She lived oh coming onto NaeArthur Boulevard, ae 
Our toward Maryland, over toward the 1% faryland line. 
Q Would that ve in the extreme uestern=-most portion - 


of the District of Columbia? 


A Out toward Montgomery County, if that’s west. 
Q Would it also be toward parts of Virginia, across 
the River? 


A No, no. 


Q In any event, there came a time when you got on ei 


Street, is that right? | : Tey! So -f: 
A On what? . 7 

“W Street. 

Yes, + jae 

And were proceeaine east, were e you? Let me eee 

you this: Do you | reneaber how long you were driving on 


Street? 


A  .No, I don't. 


i _ 172 
Q Had you traveled far from this Esso Station when yok 


found yourself on WV Street? 

A Not really too far. 

Q Do you eras where Georgia Avenue ts in the District 
of Columbia? | ) 

“A Yes. 
e Do you remember havins crossed or been on Georgia 
Avenue on this evening? | 

A No. 

Q At any pontion® a 
be ‘No. I just know where seorsia_ Avenue -- like 
meen -- where it crosses the Beltway. 

| . You canoe fanillar with Popenen Avenue as it 
tarouch .the District of Columbia? 
Ao No. 

Q Any portion of it? 
A No. 

Q How fast was your vehicle travellins as it w2s 


proceedings east on V7 Street, after you became aware you were 


on WwW Street? 


How fast after we were on J Street? 


25 miles an hour. : 


A 

Q How fast were OR goinz? 
A 

a 


Did you look over and see the speedometer? 
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A- “No, but I could judge we were going the s 


I could tell what that was. 
Q Burahan Was driving at this time? _ 
A Yes, sir. 
el RS Do you remember when you approached ne intersectioh , 
of 4th Street? 
AM Xess sire 


Q Do you PERCE what oo lighting conditions 5 were: 


at or near this intersection -- Ree bad, or you dont t 


remember? 


A: No. 
’ Were the headlishts on your vehicle operating? 


Q 
A Yes, they were. 
Won 7 


Do you renember your driver having sloved or stopseb 


as he came to the intersection = kth Street? 
A Yes. Parse ae eae | 
Q How a wer re you -- you aay Seo were ridins in the 
vehicle -- fron eae intersection of 4th Street, pointing on 
the blackboard here, when you first noticed cs existence of fhe. 
Stop Sisn vosted here? 
AG EE don't understand. 
: Ques - How. far was your vehicle up here fron this - point 


(indicating) when you first observed the existence of the Svc 


7 iam, yale 


; Sign which is vosted here? 


A I did. ‘when we slowed down and stopped. 


aes gate 174 
140 Q How far back from this point was the vehicle when: 


you first noticed the extstence of the Stop Sign, in terms of 
feet or. yards? 
When the driver first noticed it? 
When’ you first ne 
The Stop Sizn? 7 | 
Yes. , 
Saner we Stopped. 
You didn't notice it eet Sor stopoed? 


_No..- 


- 


How far back of this point was. your vehicle when 
you first became aware that the vehicle was being braked or 
decelerated? 


~N 


A fairly zgood--- Like--- 


A 
Q Can you translate it in terms of feet or yards? 
A 


On, I would say ten yards. 


Q Ten yards before you stopped, you felt the vehicle 


slowing down, is that right? 
A I'm not sure of the distance, about that. 
Q. That's your best estimate. Do you want to use some 


object in this courtroon? . : 


A I guess about ten yards. Ne were zoing slow and--- 
2 You were zoing 25 miles an hour, weren't you? - 
A I would say that, approximately -- just slowed down 


to a normal stoo. I suess that takes about ten yards. - 
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Q Let me ask you this: Did your vehicle stop, |come 
» ‘ =, : | 
| 


to a big stop? 
: : : : ime 
A. Yes. ga ae ee ate 
Q -How long aid vee vehicle renain in a “stopped Position, 


wo 


if it aia? 


A Just for 2 eo seconds. ia ie ee Sf 


; 


Q Etve to oan seconds. During the time when your 
vehicle was sitting in this stopped position, aid you observe’ 


any traffic traveling north or south on hth Street? : 
: Sepa s ie 


No.. 
Nothing passed you for this 5 or 10 seconds? 


No. 


Then after ten seconds elapsed, your driver accelerate2? 
Yes. | 
Let 59 ask you this: Would you come down here to 
the blackboard, “ir. Hoffman? ee this piece ‘or crayon, sir|-- 
and you might move to tais side -- would you tees an og mark 
at where you say your vehicle stop ped in PEORES to the 


Stop Sign in this intersection? _ Take your time and orient 


yosrseth and then place an "Xx" mark. BOL eS 


A The car was about even with the Stop Sign. 
THE COURT: “He says it was about even with the Stoo 
Sign. I think that answers your question. a 


BY MR. ELLIS: z Ke seer er 


This 1s the Stop Sign right here (indicating). 
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(indicating) is the curb. 


A _ The car would be out like that Gnateating). 
Q. If you Just put an ™X" ark. 
A el (iitness marked "x7 ,) 

MR. MANN: You do not have t to: guess, Rick. 


MR. ELLIS: You may resume the stand. 


BY “MR. ELLIS: 
oe are Hoffman, ‘from this stopped position here, 


you say the vehicle renained about ‘5 or 10 seconds, and then 


bezan moving forward, is that correct? 


fg. Yes. 


Q At. what point, in relation to the intersection, had 

-4t gone when you first observed the Bentley vehicle? 
x : 

A Half-wey throuzh. = j 

Q Yes. sir. How far had it moved ‘fron this ‘point “out 


into oc Dice sect in terns. of feet or ods mace "you first 


acne the Bentley vehicle? 
MR. MANN: I believe he has said half-way throush, 


_and that speaks for itself. 


THE COURT: He was asked to state it in feet. If he 


Can oa state in feet nee far you were? 
ee WET ESS: Well, the only thing, It: trying to 
say, just like driving. nornally it was a normal ‘stop and a 


normal take-off. “rtm nos zo0od at fear rn feet and things 


| 
: . eee 
like that. We were out in the intersection, I guess, 15 
yards. : RES eee er eras aa 
‘BY MR. ELLIS: | = 2: 


Q Would it help if you came down here and marked 


where it was in ene intersection? 


A About in the aiadle of the Intersection. 


Q I would prefer you do it, So accept cena) that tad 


is your estimate. Re | 


A (Witness marked diagram.) ee a Ve 
Q Thank you. Just a second, if you will, just stand 


rignt there. This is where you say you were (indicating), | ° 


your vehicle was when’ you saw the Bentley vehicle? 


A - Yes, sir, out in the intersection, 


Q Can you cone -here ae and tell us where the 


Bentley vehicle was in ‘relation to this intersection ee 


you were here (indicating)? How far from this point was the 
Bentley vehicle, and put enoches Mies there. | 

A You mean wnen I first saw it? 

Q Prior to inpact, if you ata. 
A aE guess it would be about tm trying to estinate. 


I guess this car would be about 15 yards. I don't know. 
3 : SSN cae cen 
a Approxiuately 15 yards from oer vehicle when you - 


first sayy it —— 


A Yes. 
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Q° «in relation to this intersection, the south curb © 


_of 4th and W? 

A Isaial didn't want to mark on the myan “2 I made 
the arrow down a little bit. 3 

Q “As your vehicle ate Beans this intersection, 


‘wir. Hoffman, were you loo%ing straight ahead, to the right or 


to the left? : pene Seay Puen 
A Looking straight ahead. © Bote eae Cae: 
Q ; Well, did there come a time prior to impact that you 


“had occasion to look to the right? 
AR - Now 


~ 


Q But you're telling us that you say the Bentley 


vehicle? . Sa ee Sh eens ae ares 


N 


I sai the headlights. 


A 
Q You saw headlights. 
A 


Yes. Pa aN Re: = 


Q Are you saying the headlights, in your opinion, 
were approximately 15 yards away from you at this- time? 


A Yes. 


Q This vehicle was moving in a dbrection that was 


perpendicular to yours or at risht angles to the direction: 
to which your venicle was zoinz? a ; Des 
A Yes... ee sees | : Eee 
a= cine Get aes ri¢ht, is that picht? ag 


A . Yes, sir. 
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Q How long was this vehicle in your ‘view before 


impact, if you know? = 
A. ime is sort of distorted. You know, it seemed to 


take forever for the accident, but it couldn't have been very 


long at all, just a matter of seconds. 


Q What I'm getting at, sir: You have told us on 


direct examination that in your opinion, and by asnoen oe ; 
the fact that you Onto ariver of some 5 or 6 years, you 
estimated the speed of the Bentley vehicle to ve 60 miles an 
hour, no question about that. : : . : 
, A Yes. No question about that, yes. se 
Q ° All I'a Sone to get in is the amount of time 
you had to observe thisiventoles mere it was coming from. 
\ ; . Sh 
A I said a matter of seconds, just--- 
a anenivou first saw the Bentley vehicle, did you 
anticipate there would be a collision? . 
. A Yes. | 
Q What if anything did you say 
A Nothing. | 
2 --in this regard? 
A Nothing. 
-Q Did you make any Seiensenon 
the driver? z | 


A No. 
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Q Did you attempt to reach over and pull tne wheel, 


the steering wheel of the vehicle, to eemitne course of the 
automobile? | | 

A. No. 

Q Excuse ae 

A It was just a matter of seconds. tT just sav it and 
it enero | : 

Q  —~dDid sc one "Look out, Roger,” or "uaten that car"? 

fe Well, i: don't renenber anything about that. I just 
remember ~- just seening to take--- 5 


Q . But you were ‘able to estimate the speed of the car 


Yes, dut z mean the COS 


A 
Q At this particular time, ‘prior se impact, how fast 


was your vehicle going? 
A We just stooped at the stop Sizn and hoe just 
pulling off. I would say, 5 to 8 miles an hour. . 
Q ‘Five to eight miles an hour? ; ; 
| Yes. x = : 
os : 
Was the vehicle Straight or automatic transmission? 
Straight stick. — ae | 
which venicle collided with which vehicle? 
what? is 
“Which car struck which car? 


We -struck into him, I guess. 


. ’ 181 q : 
Excuse me? : : oot satetice fe 


A I guess we struck into him. I really adnie: reneaber 
too much about it. re 

Q . You struck the Bentley car? 

Aes Car don't remenber too much adout it. I just renenbex 
seeing the lights and then --- SE wes sort of a stete of 
shock. I can't renember too much ance that. 

Q Is $t possible, Mr. Hoffman, that your vehicle dia 
“not stop at Enaustos Sign? fs 
hei “aie es sognasce that part. 


Q " e-either because your driver didn't see it or some 


other reason? 
A No. I'm positive we stopped at the Stoo Sign. 
NN ~ ~ ° i 


Q Did. you ever at any tine observe the damage to the 
respective vehicles, any tine fron that day to this? Have yop 
ever been shown any ralatenes? : feats ences 

ASS Alo. I sav a picture in the Sees 

Q We're not concerned with where you saw it. ‘You sat 
Weome pictures, is that right? 

A Yes. | | 


These pictures that ‘you were shown--- | 


2 
: A I sav one picture. 
Q 


‘One picture. Yas that picture of the vehicle in 


which you were riding? 


_A Yes. a 
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What part of the car was damaged that you observed? 


The front. sige ee Ene ae 
Full front, right? 
Yes. | | 
Were you ever shown a picture of “ar. Bentley's car? 
No, I was not. 7 | rea 
were not? 
ELLIS: I believe that's all I ak 
COURT: "Any redirect? 
TANN: Wo, sir. ° May. this eis be excused? 


COURT: Do you have any objection to his being 


excused? 


~ 


ELLIS: No, sir. 
COURT: Let me ask you 2 question first: Have 
you ever lived in Washington? Washington is not your home? 


i THE WITNESS ¢ _Palls Church is. .I have lived there 


all my life. ? 


“THE COURT: I an trying to’ understand your failure 
to understand the streets in ‘Washington. ane 

THE WITHESS: Welly there = certain sections = 
know, ‘the downtown area; I know panmecters 225 I'm rentciter 
with that area, but once you get me owe of there, I have just 


not had any ‘occasion to so back. 


THE COURT: You never went to school in Washington? 
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THS WITNESS: No. als SECS to drive sa my aunt's 


house, or used to be driven to my aunt's house. 


court: Anything further of this witness? 


ELLIS: No,. sir. . 
aS No, sire 
COURT: You are “excused ao you may B00 
: SEES excused. ) 


MR. ae Your donor, may. we have a five-minute 


= 


recess where I can. Soe the hospital mOeORES to Dr. Annerman? 
al 
I have not shown then to nin. : 


. 


. THE couR?: Yes, wetjl take a short recess. 


(Short recess.) — = : = 


. MR. MANN: Your tenes I would 8G to call Dr.” 


\ 
eo 


Amnerman. 
h9-a oe Doctor, HARVEY #. WDIpRYAN 
; was called as a witness on behalf of the Cecener and having 
been first duly svorn, “as’ examined and testified as follows: 
DIRECT EXAMINATION | 

“BY MR. MANN: A 

Doctor, would you Sense state your full name? 

Harvey 4.. Ammerman. ; 

What is your occupation? 

I am a physician. 


Do you have a specialty? 


_ Yes, I do. 


° 


stat 184 
Q What is that specialty? 


A I limit my practice to neurology and nevirological 


“surgery. a ae A 


MR. ELLIS: If the Court please, I would be willing 


to stipulate Dr. Ammernan's qualifications, that he is a 


qualified, boarded neuro-surgeon and a very anauieriones 
*MRLOMANN: Right. 
QHE COURT; Very well. 
BY. mR. MANN: : Se 


Doctor, did you have occasion to examine plaintiff, 


“149-3 in this case, Mr. Carl T. Bentley? 


A Yes, sir, I did. -- 


Q .Do you recognize him as being present in this | 


courtroom? 


A Yes, sir. : ee, Bets tees 
Q Can you tell us on what date you examined hin? . 


A Mr. Bentley was examined in my office on August 5, 
25: ae : = 2 ; 


Q Doctor, prior to that examination, did you have 


available to you and did you review the electroencephalosram 
report and the report of Dr. Barber and the hospital records 


of Freedman’s Hospital and the U.S. Public Health Service -. 


: Hospital, in Baltimore? 


A Yes, some before and some after, but I did have 


information available in preparing my report. 
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Q Prior Ke the examination of Mr. Bentley when he was 


in your office, aia you obtain a history fron him? i 
A Yes, sir, I got routine medical history. 
Q Could you tell his Honor and the ladies and . 


gentlemen ef the jury wat that medical history contained or 


was? Fs 
. .° A The history itself which I obtained from the 
patient in my note is as follows in the inctaice interview -- 

that is, the inittet history of the patient: I find ‘the patient 


to be hostile, uncomnunteative, evasive and gave only ‘minor 

Cee in answering question. He stated he never had any 

peecccel: of unconsclousness prior to the accident, althouzh _ 

he was unconscious rollowing the accident. He poeted he 

had Pre Teme tna either during or shortly after his hos- 
pittartentton/eeacdnanwe hospital and also he was 

seen in consultation by 3, Jesse Barber. 
No specific complaints referrable to his head or 

central nervous systen. He stated he did not know what med~ 
“ feation he was on other than a cholesterol~reducing oor 
The record showed he was injured 29 Sestenber 1965 wnile 

driving his car which was involved in a collision with; another 

vehicle. He wasioeterae unconsecfous after the acoldent and 


taken to the Emergency Room of Sreednan! s Hospital. 


Q Doctor, that is December 29th, 1965. I think 


that’s correct, Decenver 29, 1965. 
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A Yes, the -typist transcribed the month incorrectly. 


He was briefly unconscious after the accident, 
taken to Eme rgency toon of Yrecdmants Hospital aera laceration 
in the lett occipital area of the scalp was oe Following 
his care in the ns roon, he was admitted to the hospital 
for injuries relatins to his chest, neck, abdomen and right ankle .j 
Re remained in hospital for approximately six weeks. 


The past history, based on the records reveals 


"that the patient has been hospitalized in the Atlantic City 


Hospital for .coronary thrombosis in Auzust '65; at Preedman's 


149-D “Hospital, December 1965; at U.S. Public Health Service 
Hospital in Baltimore, Septender of 1966 and was treated 
for a recent heart attack at U.S. Public Health Service : 
Hospital in July 1968, he being eligible for Public Health 
Service care because he worked for many years as a merchant 
seaman. | 

Q Bocvory what did your neurological examination 
show, what were the results of your rieurological examination 
of ur. Carl, Bentley? f 
A The patient was a 49-year-old man who walked 
with normal gait; blood DHOOSTRS 110/80, which is normal. 
Re He had a well-healed, 2-centimeter (that’s anproximately one 
. inch) scalp laceration over the back of his head. Eyes, 


nornal. His puosils were equal, reacted to light in a normal 


manner. Movements of his eyes were normal, as were the 
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re:ainder of the nerves of his head and neck. Coordination 


was normal for all movements. Balance was normal. Yovenents 
‘of his neck were normal, There was no neck muscle spasm. 
Movements of his low back were entirely normal. Sensory | 
examination Conipinepritcie touch and position in both arms 
and legs was normal. : : Ko 
The reflexes for the biceps, crticanee ulnar and 
ri ae sents and ankle jerks-all reflexes 
' were formal. There were no abnormal reflexes. In other 


words, those reflexes which should be normal were normal, and 


hO-E there were no reflexes that were abnormal. 
Did you netics the gricdencsuicemaaeenens 
. I had eEatmesores that's Conrecte 
Was “it normal? 
“A It was normal. 
Q What opinion or oat medical conclusion opinion ~ 
did you arrive at based upon your aroatenticn of ‘ie. Bentley 


. 


‘and his records? 


A It*s my opinion that the patient sustained, as 


far as head injury goes, a cerebral concussion and from 
“N a 
at the time of my examination. marl 
Q Thank you, docter. One or two other. questions:° 
" Did “ir. Bentley, from your records, reveal it or from inde- S 


pendent recollection, did he tell you that he was unconscious 


before tne accident? 
A He was not sure. 
Q Are you familiar vith the drug, 


butisol.!°” 


A Yes, : m3 (ie 


Q Would vou tell his Honor and the ladies and gentlemen 


of the jury what it is? - os = ey 


A Butacyl is a sedative, a tranqutlizer. 


Q@ -Whet are the effects of normal dosages of buthsol 


“does it have any effects? 


A ‘Well, res, it has the effect of relaxing the 
atient, slowing him down and meking hin, depending on the 
Pp a ~ > ‘ 


dosage, sleepy or relaxed. 


~ 


-Q When you give -norncl gosage of bubasol, 


place any restrictions on a patient's activities? 


. 


A It varies, dut general, when you use tranquilizers 


to x 


° 
because they may be sloved down. 


= . 


9 “Doctor, normally, 1£ you preseribe dutasol to a 
: Fy > : 


patient, is there any restrictions on his intake of alcoholic 


beverages? May he take drinks or may he not? ; iG 


A We prefer they don't because alcohol also has a 


sedative effect, and tranquilizers and alcohol tend to what 


we call potentiate cach other, tend to make each other more 


189 
effective, so if you ada then togeth ers vhe patient “nay be- 


even more Seemed or even more sedated, maybe more 


. 


letharzic. . : | ° 


MR. MAUM: I thank you, dector. You may inquire. 


CROSS-EXAMINATION =e 


BY ER. ELLIS: 


Q Your last. opinion, with Esco’ to the coabination 
of. alcohol and ce would. you be abie to further 


RAOAG qualify that by seying a rather mass Sve dose or som ething 
“more than a normal dose prtenaaunae ere coupiee with). 


more than a normal consumption of alcohol night. possibly. 


produce this SEELEY would probably produce this ef ffect? 


LA What effect? - 2) es Socata 


Fa 


Q That of further induced drowsiness, I thin’ you 


said, and sedation. 


A Yes. I think the more you take of each of then, 
' particularly together, the more sedated a patient will be. 
Q But simply a normal prescribed dosage of tran— . -. 


. - 


quilizer, say butasol; if coupled with just a normal consuation 
\ of alcohol, would that necessarily substantially sedate — ; 
‘or, that is to say, would the addition of alconol appreciably 
cngsones Ss sedative effects? 
HL ok want to be Fo I understand the question:) 


Where you took the usua ally-preseribed dosase of a sedative? 


Q And had a drink or “tw0? 
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A Had a drink or tyo. The effect of the tyo together 
is more than what you would expect from ae one added to 
other. Let me perhaos describe it this way: Let us assume 
@ certain anount of sedative on the scale of ten would make 
the patient, Says 20 percent sleepy; and a certain anotint of 


alcohol on the same scale would make a percent 20 percent. 

sleepy. You night use this ise Putting the two ‘togéther 

might make the patient 60 or 70 percent sleepy, not ne 

percent moredsieeny -~ in other words potentiating each other. 
- Q In order to reach that conclusion, you would have 

to know a pect the amount of tranquilizer taken and the 

amount of alconol, is that correct? 


A Fora specific case, that is correct. 
“N . 


MR. SLLIS: No further questions. 
-May this witness be excused? 


THE COURT: Witness may be excused. 


CARL W. CLEWVLOU ah = 


Defendant herein, was called as a witness in his own behalf 


and having been first duly sworn, was examined and testified 


as follows: 


“DIRECT BXAMINATIOS 


— BY MR. MAMI: és oo SS 


Q Mr. , Gtextox, please state your fall nane. 


A ay naze is Carl sf. Clewiow. © 
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Q here -are you employed? os 


A I an employed in the Beers Government. 
Q _ Directing your acvent Lom to December 28, 1965, aid 
you own on that date a 1954 plymouth os door sedan that “as 


the next morning at 2 o'clock involved an an accident? ; : 
A -I did. Ss 
Q "When and fron whom had you: punereeea this autonodi2 2 


A I had Dec this car approximately 4 to 5 weeks 
. : 4 
prior to that from a ‘Mr. Jenrewscn Fagan. Eat 2 


» = -Q Could you tell his Honor and ladles and gentlenen 


of the peas if you xnow, the mechanical condition of the PS 


and go into as much detail as you require - the brakes and 


so forth -- on the afternoon of December 28, 1965, if roe kno:i. 


A Yes. I could tell the condition of the car. I had 
‘known the owner of whe car since its purchase, and I knew 


the car had had linited ‘driving. ; ‘I happen to be Interested 


in things mechanical, and I checked out personally ‘the : 


mechanical attributes of the pear before its purchase. 


Q Do you grind your own valves? 


A ‘I do. 


Tell then in detail the ‘condition of the = 


“wR. ELLIS: Just a minute. I'm sorr IY 5 ‘I atdn't 


get your query, = ts us ge 


ecuent car condition of the automobile. __ : Pea 


“MR. MAIN: 'E asked him to continue with the et 
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THE WITHESS : I nad taken occasion to. have the 
compression eae on each of the cylinders, and found the, 


Conresston in each of the cylinders was within one percent 


go cene sce condition. I-had checked the eewion the car, 


and tito days before purcha ased two new snow tires for the. 


e 


ear in anticipation of cold weather arriving in a few days. 


‘BY MR. MANN: 


Q Were they on the car? 


A They were’ on the car on the 28th aa ‘of Decenbder 


and on the 29th peeranecenner re 


: Q what about the front tires? 


A The front tires had been Sra new just prior 
to See ene the auton obile, : so ) there was no need to take 


new tires off and replace the new tires. Therefore, I had 


four very nearly new tires on the car. I had checked the car 


for every other item which is. required in state inspection 
prior to purchasing it, Ste had just 4 to 5 weeks arose when 


:r purchas ~ it, done so oh the basis of a satisfactory Virg mint - 


Inspection, which is somewhat rigorous. 


‘In addition to 1 Er ak had checked the ear. out that 


day nyself, because I was not at ees on the 28th day of 


December, pares ‘taken time off to spend it with my fantly 
during the Christmas pore er and I ‘had checked the car to- 


determine anything that needed to be done. I AE ‘that 


it had proper anti-freeze in the radiator, I knew cold weather 
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was coming, Gena 5% decided +e should have a new. battery becausd- 


tnere wesny’ any call ue SOE to replace a battery, on 


an See oCy, ‘basis. Therefore, I had given my son $20 to gO 
to a So de stern Auto Store and: have-a-ne, battery, “instaiida | 


so the car would be in eroaton Snape for the coming winter. 


- 


The are generally, was in very good sha De. 


Q Do you SOE about ‘the condition of the brakes? 
A = Yes. I took ‘the front wheels off the car “myself 
and checked for the- adequacy | of brake ca as welt as the 


‘performance of the brakes. 


7Q . Did Sidney Clexlo:, your son, have your peraission 


to take the car on the evening of December 28th? 


A He did, Seer Pao : 


Did you know where he was going? 


I did. 


I did. || nae 


> 
ws : : 
Q : Did you know with whon he was come 
A : See 
2 


Did you know the names of the people at whose home — 


he was goins? ; Nog ihcrss Awana rsa ea eee aa 


* 


A Yes. I knew not only the names, but I kne:t the 
persons themselves. 


Q What was their name? 


A Their name was PSE REC : 


Do’ you™ know: P where they Live? 


eareaees live agvroximately to blocks off MacArthur 


a 


Is vege ey ho ee 
Boulevard, Berkley terrace and I Street, Northwest. 


QW Street, Jorthuest? ere hee 


A W Street, Northwest. 


Q If you know, can you tell us at approximately what 
time Sid, es you Ca: pi lett your home on the evening of 


December 28, 1965. oe: : i - ee = = S: oh 


A * staney left ‘the home Beste 2 little’ before, 7: oe 


or around 7:30 because he AES himself froa the ener 
table. ate Se te yon tea g 


Q. pid he eat with you? 
ie He sat ‘with’ us, but since. he was undergoing surs ery 


the next noming, he was mesertcved in terms of food. — fle had 


one glass of milk that "eventing. 


Q what ‘type sur Sexy was he to paderaos the next ; day? + 


MR. ELLIS: I don't mind this tes oe but I don’ 4 


know how relevant it is. f ; sh ae 


MR. ANS Very well. If you ooject, I'L) withdra:t 


BY oR. saat: ne = of ao er 


Q ee Knew that | he was Potae by and pick. up. Roger 


a = 


Burnham and Ricky Hoffman? — apy een 


RS Yes, I. i ates ae I Ee tee eros 


Q. - How long nee ne known Ricky Hoffman and Roger: 


‘Burnham, if you ino?” - 8 Siac ee Use 


ones He and Ricky Hoffman had been in .elementary and ai 
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aoe ever since both atest ed in the first grade, He and 
Roger had pecs ain Junior Hish School and High School since the 
beginning of ‘the ANRER eee 
MR- ELLIS: I fail to see the probative value of 


this question. 


* THE COURT: He may answer. 


BY Re MANN 3 


Q Did Ricky Hoffman have your peraission to drive your 


ear if he aS to? 


Ricky Hoffman Hache my permission to drive oe car. 


Had he Sven it previously? 
I kne he HEE driven at one tine before ‘because ‘he ; 
had asked, and Sidney had asked that he do so. _ =o 


; Did poses Bara have your peraission to arive your 


‘Yes, he did. 


Q Did you have occasion later ine the evening of 


Decemoer 28, 1965 to visit the peetoeather in the Manning 


home on ¥ Street, or off W Street, Northwest, in Washington? 
A, or ivesie aid. 


“ho. went with you? 
A- Be took ay daughter who at that time ceased 16 
to attend the party since she ach ‘been with some friends 
earlier that evenins, ‘ana “she wanted to set together atta 


these people at that particular time. At ‘the same tine, 52 
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Picked up my vier son and brougat hin home, since he had 
some studying to one : 

Qa What tine did you epee the slanning residence 
and how longs did 3 you remain? 

A I arrived at the Nanning Pe sidence at about 11, 
12:10, :oF thereabouts, ‘and remained about ten to) fifteen 
minutes. <i 2: rienereeS : ae ee : 

@ And Se 
A Ieft nay daughter and prougnt my hae my Oiaee son, 


with me. Shen code Ci eu Sieaen eas 


Q Did you see Sid at the get-together at the “fanning 


house? gel : ae ete eta ee - 

AL Yes, I did. 

Q Did you see the cece boy? 

A } I sav Roger, Rozer Burnham. (rai aoe setae 
Hoffman. I asked pers he was and was told he was upstairs 
in another part of the house at the moment. : a 

“Q What were the tds -- youngsters, not kids -- 
doings when Fou: arrived at the varty as about 11:10 p. me? 

A Dancing and eating. ; 

Q woultd LoS va his MNonor and ladies and gentlemen 
of the jury the nature of the refreshaents, trieluding doth 


food and drink that were there at the Manning restaence when 


you arrived? — aeigm bat peace nia soc Ra encet 
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156 Re The food and drink which was there was a WEEE 


ns Hack a wide variety of sanduiches, ‘cookdes: and cakes, 
and there was a large ‘container with soft drinks in aa 
Q . Did you see any beer? E 
| A I did OE se : : 
Q “Dia anyone that oh Ae at the get-together—— 2 
strike that. ae se ea - 
Were there any adults—by that I mean, your: age — 
at the get-together? | sae a 2 
A Fesix. there Were. 
Q Do you know who SY vere? 
ners: recollect one Just at the moment a Mr. Freeman. 
Was his wife also there? ia z = 
‘She was there. fs a | | 
Were Hr. and ‘irs. “fanning there? 
3S and MPs» Manning were ‘there. I saw che) et 
on there were ie least four adults there? Sse 
'. Yes. £ was told thence were four other SEES 
there “Sch. playing bridze in a room adjacent to where the 
youngsters were Gancing | se 
Q Daren the entire tine you were there, dia you s see 
AnnGTe TRS a eaeal to have consumed any beer or other alcoholhe 


“beverases? 


A No, I did not. — 
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- Q Mr. Clewlow, I must ask you this question, unpleasart 


though it may be: Would you tell us, describe your son, 


Sidney Clewlow, that is, his Derr On 


.. MR. ELLIS: I am going to object. Sidney Clewlow 


is not~-— 
‘THE COURT: Sustain the objection. i 
MRe MAILE: Very well. ae 
BY mR. MAN: 


Would you describe ee you kno: ; that's ies 


MR. ELLIS: I am going to object. It's Aon general. 
THE COURT: I will sus tain the " objection. 7 
BY AR. MAN: 
How well did you know Roger Burnhan? 
aE knest hin quite well. I had played tennis + 
Roger See : Ss pee 
MR. ELLIS: You have aerered the questton, : 
Clewlow. : e ; Ss Sayre cs 
THE WITNESS: ‘tr was answering the question. 
THE COURT: rT think you have answered the question. 
BY AR. sans 7 
Q Had you ever known Roger Burnham to have consuned 
alcoholic beverages? : es 5 


No, x not to my knowledge. 


Would you have known it if he naa? 


er 
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WR. ELLIS: I am Soing to object to eave 
PHB COURT: I will atete in the objection. 


- BY OR. MANN: 


How old is your son staney? 


MR. ELLIS: It's, Sach es tablished in the record, 


and it's not relevant. 


; - THE COURT: Objection PS | . 

‘© THE WITNESS: Nineteen and one-half at the time of 
his deatn. Se ee Re se 2 a 
BY MR. MANN: 

“Was he a collese student? 


He was a . eollese student. 


MR. SLLIS: Tieng eo say to the Cae it is an 
r 
attempt to EES Amante ee the Jury. i 


THE COURT: I will sustain the objection. 


MR. MANN: I would like to be able to ask your 
Honor, what was nis occupation. se ee a 
THE court: I goons t think it's material in this cast. 
wR. MANN s You may inquire. : 
_ MRe BLLIS: I have no questions. 
MANNE: Thank =o Mr. Clewlow. 
| “(ditness excused.) 


MANN: May we approach the bench? 


MANN: I have-under subpoena, your Honor, 2 


159 : Giga cts tees 2 i t 
registered nurse on duty in the Emergency “Room at Freedmen's 


‘the one I made this morning. 


. 
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‘Hospital the night "AY. Bentley was taken chercies However, I 


eens an investigator to talk with here She told hin, "You'l) 


be sorry if you subpoena me." I have subpoenaed her and I 


am deathly afraid to bring her here because, well, I don't 


know what to do. Fy sine SU pee et I 


- THE COURT: Well, is she under subpoena to. be here 


this afternoon? 


_ MR. MANN: I =< ties on telephone ‘call. 


THE COURT: “That's ened risk you've “aes to take, 


Mr. Mann. as a8 Sy oie eet Z 
Re MANDI: Ivan not afraid of the truth. ‘I'm not 
Res é 
sure tril get it. eee the trouble. I'm not going to 
call her. I'll make the decision right now. i 
THE COURT: ‘That's som ething ce can't advise ae 
are ES MANN: poee concludes the Raiconcenctiss case. 


iscouska like to an another “motion sonevhat aitferent from 


‘THE COURT: Are you going to have any rebuttal? 
-MR. ELLIS: No. | ee 
THE COURT: “hy don't I do this then? Why don't 


XE excuse the donee let then g0 tt oer toe ean make 


- your motion CES: then ie may have some ener matters to take 


ay 


up with you gentlenen. © Paes ee ce ae eee 


I can tell the Jury this concludes. all the evidenc? 
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in the case? 


MR. MANN: Yes. 

MR. ELLIS: Yes. 

(BACK IN OPEN COURT: 

THE COURT: Ladies and gentlenen of the jury: 
Counsel have advised the Court that vote coneludes all. of | 


the evidence to be offered in this case. ‘There are some 


matters which I have to discuss with counsel, which 2 suspect 


‘will run another half nour or SO, which woe bring | us: beyond > 
4 < ccc and I know you come want to be her re after y /o° elogk, 
SO r am going to Let sou go at “this time until x Yonday norning 
ie On’ HES morning, as so8 probably Reios from prior 
experience, SURE SSY proceedings ee be for Coe to ake, 
what we call Snorer give their version of the case) end ie 
Sree Or to help you in the performance of § your ‘auties. Then 
it will be -my -auty to charze you on the principles of. law 
which should govern you in your deteratnation of the case, ‘and 
then it SAS. a0 Sone duty to decide te : ea 


I don't think I should even have icok do. ‘this, because 
I know you are all conscientious jurors, aes ase pa 
responsibilities. Please bear in mind that while you nave 
heard the evidence, you wae not heard the summations on 
counsel and you have not heard from me on me Sai Tals 


: will be aa lengthy, I an afraid, and you / should not come: 


to any judgment until you | have heard all or those ‘things aner- 


162 ae ot mea Ce Se ae 
until I have told ‘you the principles that — control you. 


t 


You must not discuss “the case with anyone over the ‘weekend. 


Don't even talk about the case anong yourselves. “You wilt 
have anes on opportunity to cor that after you get the case 
- on “Monday. Dont do anything to so the pets of 
the case. Don't go out to hen and i Streets to Look it ove = 
You have seen the pletures and thatisont of thing. Bear in 
mind that you are going to decide the | cas Cee the basis of 
athe evidence e that yom have heard in the COBTET OOM during the 
course H0% this’ eo and under she das as T should give it 
_to you. 
I will excuse you nos and hope .you have a eae 
weexend. Be here “onday morning so we can resume promptly at 


ten otclock. os 


- Gury were “excused from courtroon.) 


THE “COURT: “Mr. “ann, you “nad eae Geet want — 


to take up with the court? 


MR. MANA: ves, sir, I would like to renew ay mote 
for directed verdict in favor of the defendant on the SEENSe 
as stated previously end Sect: previously in detail, ‘fatlure 


to establish a prima facie case 5 and initially, I would like 


to elaborate on “the other point, oo Bact wees I would suantlt 


os 


that the: evidence taken most favorably to the ‘plaintart 


establishes clearly, as 2 natter ce. law that the plainti er : 


~ 


guilty of contributory negligence. 
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162 “ He testified that he was driving down 4th Street, 
headed north and that he was looking straight ahead, and that 
he sav nothinz. | ; ee ; 2 
“THE COURT: Not that I think it is too important, 
is that a fact? Did he so testify? ; 
MR. MANN: Yes. | 
: ed “THE coune: y recollection As. S Kou) asked hin af he : 
nea t given such testin iony at eG tine of the deposition. 
aie AN: At this - time, he. also aia, that's rignt. 


He said, ay also did, looked straight ahead. Hi 


THE COURT: He CRESTS that by saying he > aid non 
récall what had taken place. In any event, I will accept io 
version. . ; cz 
MR, MAM: Also, yOEE Honor, I peeve the anion 
of an approaching venicle is required to yield the ri ght of 
way to a vehicle which nes already entenee the. intersection 
from another driveway, which is Section 46 (a) of the D. C. 


Traffic Regulations. 


- Quoting from Barron See 3ola " Federal Practice 
“& ee teaer ae Artiele 1232. eat | 
"It is only when conduct can be said, as a matter 
of law to have fallen below the standard of 2 reasonably 


prudent person that the question of contributory 


neglizsence may de taken. from the jury and determined 


by the Court." 


2 
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However, in this iesce the evidence clearly, ‘shows that the’ 


plainti rr was tak sing, by his own admission, three drugs, 
one of which was a tranquillizer called Butasol (phonetie). 
The evidence shows, and his own testimony was that he had beeh 
ina poker ae with persons unknown. He stated he had 
consumed no aleonolic beverages, but there was evidence fron 
the tae officer,#ao should de unbiased, that alconol was) 
“smelled on his breath, and that he gave the appearance of 
“being "under the influence.” 
ie = I would submit that since the Ricans ee that 
.. the only testimony is chat wae Clewlov venicie approached, 
traveling east on I Street and Stopped at the Stop Siga, 
and there is an C2 Gee of testimony that there were no 
obstructions, ‘nothing to interfere with visibility, that it 


was a well-lighted intersection, that no one See: have 


any difficulty seeing Z, yet there is no te stinony to Aare 


that there was any attemst to avoid the Sacewaeach any suervink 


. or anything Like that. 
Taken nost arora to the plaintire, the facts 
" are that he was traveling, looking straigat ahead » and never 
sas anything until impact and _oan he was unconscious, wee 
taking a drus , a sedative, end with tes SEO, indicating t that 
he had ‘congue sone alcoholic beverages. I would subait, | 
your Honor, that as 2 pacar Of Rees the plaintict is clearly 


guilty of contributory neglize nee, an@ I would ask for 2 
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directed verdict for the defendant, based upon this. 

THE COURT: Do you want to sey anything? 

- MR. ELLIS: tf the Court DIcaseo) SEES of all, 

I don't believe all the statements mueC Mann made reference 
to are in the record. I don't think there ts any testinony 
that ‘ir. Bentley was teking the drugs referred to on the 
evening in Taesihon. First of all, the testimony of the 
greece officer with respect to his snelling ‘the odor of | 
alcohol on his breath ts, to SOY the’ least, most equivocal 
and subject to. the jury's inspection as to whether” ‘or not 
they want to accept it at SEE in view os his. pee -eesttaony 
in the deposition in this cause. 

There is no eae acaideniee that aleshol vas 
consumed. This particular defendant eategorically denied 
having consumed any, but accordingly, I would think without 
more, this makes it a jury question, so z ould think there 
is no basis here for the. Sourt ruling, ¢ as a matter of lat, 
that this plaintire here was guilty of contributory neglisende. 

ari With respect to alleged speed coming up the street, 
we have the opinion of a young eran) one I think it's enouga 
for wae jury to decide wnether they are wiling to eS: 
his estimate ‘of what ne eave the speed of “re Bentley's ° 
‘vehicle was, under these cireunstances. — : ae 
You have certainly a question of fact here rezerate 


all of c Ene facts here. The neopentns of the ‘accident, I near 
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SS -- _and of course, we the plaintiff are entitled to - 
have our facts viewed in the light OY favorable to ‘us. 
I submit that we have established that the Bentley vehicle 
was gcing north on hth Street, that the Clewlox vehicle was 
proceeding east. and this has been estadlished testimonially 
and circumstantially and through Caen evidence, which es 
submit is SOS RS the best -- was proceeding east on W 
Street at the intersection of Ath. ; 

We have established eee <s that there = at 
nae time a Stop Sign there, and of paces have in 
evidence further, traffic regulations woth respect to a 
ariver's odlization to obey. x: have further his obligation 
to yield, under such peroristancese we have the coning 


together of the automobiles: Ye have evidence of damaze to 


| the Clewlow vehicle in the full front as opposed to danas? 


to the Bentley vehicle to the left side. Certainly, this 


-establishes the direction of the vehicles. 


. 


The officer, throush his testimony, was able to 
establish here the point of impact was. This is right ‘ia 
cee BEGGLE of the intersection. We have a Stop Sign here. 
So I think, on the one hand the plaintiff has estadlis 

prina facie case of neglizence as etactes against the 
defendant and is. entitled ‘to bev the sury decide this 737" 
ae ~ THE ‘count: ae. ‘fann argues that this estaptiwe- 


as a matter of “law ‘that there fae contributory nesli pease. 


Seo. 
do you say to that? 


MR. ELLIS: Again r will, = ‘hope Tr wai address 
myself nore eadiy to this fact. What is the eordence: we 
have of contributory negligence here? Mr. Mann suceesta, of 
course, there is SUES of tp. Bentley! s “eating 3 some pills 
and eeneese ers that. night. . r submit this, is ‘not in’ the 
record, but simply that sometime or another, he admitted: 
by reason of nis heart condition, he did take those mae 
‘Moreover I pou submit that wae medical testinony with ; 
respect to the effect’ of the CES of CRS drugs is a | 


question that ene fae can decide. . We haa very eer 


-°* , i 
i 


testimony yesterday on “the part: oe or. Johnson that ao 
massive Gase of Butasol (phonette) anc Lufa, watever—— 
One of the arugs was Dicumeral, an vanttocoaguiant. ag believe. 
The other drug was Lufa that did sonething to the cholestero} 
content of the body. Butasol, as I understand, was a 
tranquilizer. — ee cos ia oe 2 = = motes 


And I think, in answerto ir. Mann’s question to 


Dr. ORES as to whether the combination of alcohol and 


> 


Butasol would BES a SHENG type. of effect, or whether or 


‘not there was any corrélation between the precipitation of a 


x . i 


Beane attack in-a person ‘taleing Butasol and partaking of, 


: alcohol, ib believe Dr. ‘Johnson said. that they in the © ‘earcion 


vascular field nad ‘fatled to’ find’ any correlation. However, 


in order to produce @sedating effect, there would have to be 4 
“ : , | 
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massive dose of ‘tranquilizer, coupled with an excessive 


ingestion of tconol. fo ot 


We don't have any specific evidence ‘of the 
ingestion of - alcohol. The plaintiff has denied it. The 


officer has told us two things One said he snewiea the 


odor of alcohol. But now does BEES determine a quantity? 


And moreover s in enocaes point, when he was faced with his 


prior testimony with meenect to whether he “was able ve detect 
“the odor of alcohol, he stated as | true the: statement . he made 
“in March to the effect tha t he attempted to lean down in 
order to. Ratenmine whether or not this, man had been Bees 
. He could not wertty. the presence of alcohol for the specific 
reason that Mr. Bentley had such 2 terrific ease of ‘bad 
breata that wne could not “ stomach it.’ . 
‘Now, mind you, this particular testimony was not 

solicited or elicited from hin. This is ous that eae 


officer volunteered, you see. So I Says tes a very ES 
anne here. So when you ‘Look at ‘that bit of testimony as 
Somnese to ‘nis other testimony” thas. he did smell some alechol 
- then we wonder whether his testimony can be velieved or not, 
and doesn't it neutralize itself? © But ene I think 

the jury a3 2 EE body, has the - right to determine 
as to while? . version it wants to accept, or whether Lt wants tp 


accept his testimony at all in that regard. 


- 
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i wes say in order for the Court t ve take this 


ease from the ‘cna there would tA to be a very clear, 
CER dit of evidence. with respect to drinking here, 


We do not have this. We aa aot have anything: with respect: 


to quantity, and we have a denial SE ‘any ‘consumption. 


A ed 


I would submit, your Honor this is CRESS — and 
I am unabic: col give the Core the nane of. the case, but 
the famous one, the "Tom Collins case, I think in wht ch the 


Court of Appeals sustained the lower Court in granting we a 


directed verdict where, I think, a plaintirt had ‘adaitted’ 


Siieitrl 


having had one Tom ‘Collins. Sus . : ws : Fes ape 


You see, you don't have that here. ir. Bentley hag 


admitted to consuning no alcohol, So I would certainly 


urge strongly upon the Court that it isa factual question 


and can only be resolved factually by the jury: = Se : poe 


MR. MAN: Your Honor, x would like to explore this 


4 


_ gust a moment for the record. nat emphasis can be OE 


from:the mere happening of an accident? I would submit, * 


. 


your Honor, that the lesal presumption is that both parties 
acted without any neglisence. mat's Rae legal presunption 


we have to start off with. And the oe is that no inference 


of negligence may be Ee fron the’ mere happening of an 


Rcetdent: ‘without me oarGy to where, what part of : what car came 


tn contact with what car. & subntt ‘that from that ‘alone » ab 
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inferences of negligence our be permissiple. 
‘Purther, I eaees that, speaking of the Sestenone 


it is undisputed that despite es fact that the SERS. of the 


caepena eee vehicle came in contact with the “side of the 


plaintiff's vehicle, and ordinarily you, know what would 


. 


happen. Nevertheless. the police officer besteincc that 
19 feet auay , eter striking a rather substantial iron eae 
ae plaintiff's vehicle came to ‘rest upside-down. 


= think. that some So resemnetous can be ‘drawn from 


thats that ‘the presumption is that ‘the plaintiff's ‘venicle™ 
was, as a niniaun, OSES the speed’ Lintt, which your 


Honor can take judietal notice of, ‘4s "25 miles aavhourt for tht 
“N a - . 
area. 


‘That ‘is ‘all in evidence. But the plaintifr eae 


can shed no light < “He ‘doesn't say anything except, "I did ‘nof 


- - = 


gee anything. " He did not see what | was clearly there to be 


‘seen. ne didn't see anything. I : blacked out. a do a 


remember anything except that around that ‘locality I wes 


raveling north," and I don't want to misquote him, but, "In 
that area, avetueent Ww and V5 Iwas traveling north: ort fith 


Street at 25 miles an pours 25 to 30," he said, "and 308 didn’ t 


see anything. I was looking straight ahead one then ‘the 


accident happened. I renenbver nothing.” 
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He did not say that the car appeared and did not 
stop, or he thought the car was going to stop. Nothing, 
‘Just the barest assertion that an SEECES took place, and 


: 


then SUERTE else is pre esuned. from it. 


-As 2 pecces of fect) had r known this, i would have 


gece my opening SSSR tal the completion of tne 
plaintiff's, case, and then SOG ES to. even ae on a , case. 
“All ‘we have is the bare assertion that an acetdent 
- took mice ‘and we can draw no inferences from that, ar would 
Saat your, Honor. By his own “testimony, at the very : 


sistem he is guilty of contributory egligence as defined . 
as a matter of law, I urge your Honor. 
THE COURT: Gentlemen, this case has been on. 


“ 


trial nearly a total of four ose. I vas it should Be oO 
wae oom I will reserve ruling on the notion till the. jury 
hes passed on it. I wilL supmit it to the me on “onday. 


Do either of you have any proposed instructions * 


ee, 


MRe MANN: I do. Ther e is one I did not prepare 


because I aid not realize that it would take this turn, 


= havee” 
_and oes is the SeSRUre instruction on last clearfince. ° 


THE COURT: I don't think there is last clearance th 


this case. ae ou Heme = 5 - aks ae - 


SO ee . = 


MR. MANN: If. “thie Jury believes the testinony. of 


the Hoffman boy that they. were already considerably into the 
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intersection before he saw wee Bentley wenicte. phen T © 
onr submit, your Honor, not ane to contradict you--- 


“THE COURT: I epee your “calling it to my 


attention. a ; Sori = 


ss MAN: I submit. then it ‘would Be: proper, if: 


the eee believes that. = E OS 
“THE COURT: What eo you say Seu that? 
MR. “ELLIS: “Certainly not, your Honor. I would 


“say no. rT Sanne Sey poerey is no lest clearance in ‘this case 


for the reason you have got. a scp ‘Sign Heree 


. 


: THE counts Even if you have a Stop Sign, if the 


Clewlox car. stopped and proceeded into the EEO jena 
was halfway across ‘the intersection when the Bentiey car 
was, rpeamiiae to the SELUEER testimony, was 15 yards souta, 
“wouldn't the jury have a right to pass on the issue of last 
GSES as to whether or BOX Bentley San, ee had an 
Sopecenie to avoid the. collision? 
Re ELLIS: Only if the--- » 
MR. SES Excuse me, just one minute. - rr your 
Sener will ASE the police officer testified, and I think 
“ats was adnitted as “Mr. Bentley eeeeae there are three 
lanes there, one that he was in cue SECele » dane, travelins 


in the middle lane. Also, the. accident occurred in the middle - 


lane so there was no swerving. = oieseniahtea ae 
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THE COURT: Also, the testimony is, as I remember, 


that the right-hand lane, which wes s nearest the > platheset Was 
not occupied by any vehicles at that time. . ae 
Re ELLIS: I would say that this would be correct 
if EAS fats were the Other ways if KB Bentley veheile 
had been the striking ve snicle, then I would say it would 
have ‘been a question of ‘his doing sonething “to avoid the 
_ accident You see, then you have the further sr proposition 
of lav that once one yields the right of way or stops in 
obedience to. a , stop Sign, he has no right to proceed until 
he can negotiate the intersection safelys and “the facts | here | 
are that the Clewloiw vehicle struck the Bentley ‘yehic2 nes not 
the maven. rf the situation were maversece then I ould nbt 
be urging the same argument. But onder these circuns stances, 
Mr. Bentley would submit to the Court that he had the right tp 
Reser that the aziver. of the Clewlow vehicle would over the 
Stop Sign that he kney was there, and that he had ‘the right tb 
pass on through. | : ; 


THE COURT: I will consider it over “the weekend. 


Me. Mann, I notice you submitted an "Instruction 


Yo. 2 iniwhich you approach Section 22 of the Traffic Reguiat{ons. 


das that offered in evidence? sees eee 

Sos an 
Re MAM s That's the sete colltatas Regulation, 
THE court: Was it offered in evidence Oy enybne? 
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It*s not in evidence. 
2 MR. ANT: I'm sorry. I thought I very clearly 
stated yesterday, your Honor, that I had a set of instruction} 
covering the traffic regulations that I wanted. 
: THE COURT: No. No. As I recall the testimony 
‘yesterday, counsel for plaintiff offered three regulations 


by number. 


MR. MANN: Yes, sir. 


THE COURT: And you then said you wanted the same 


MR. MAN: ‘Tatdn'e. mean to say that. I wanted one 
of the sane ones, 99- os but I said I nave an instruction which 
I will have for oer Honor whiten has eho other instructions | 
I want to be given to the jury, and T enaerseood you to say 
that you would, without reference to who poe them, you would 
give CESS instructions if they were proper. 

‘qHE court: Because I was referring | to ‘the three 
instructions which I understood you were dope ene along with 
the plaintiff. oe 

MRe MARINE Just one of then. . I did want to Baoos ity 

THE COURT: I don't want to take advantage ot aot 

sic MANS T'a real honest aie that, your Honor. 
The. aoe reason -- ‘I had no idea --- The reason I didn't take 


up the Court's tine 


THE COURT: Is this the ese traffic Deewieetons 


3 eee “ony ene BCS, 
you're offering? mS i oe 


shoe 


‘ 


MR. MANN: 22 and 99 (c) and 46 (a), in other words, 


THE COURT: You asked for 46 (2) and 99 (ce) and 


-MR. MANN: I wouldn't want 10. Al1.I wanted was 


< o 


one of his. : : 
THE COURT: He asked for 49 (e).. Do, you have’ any 7 
objection to 22? oS See : —_ 
| ELLIS: hich. section of 222 
“MANN: All the sections - a, oo ARS 
couRr: ‘They struck us, so I think, if the 
Court please, the’ one that eascates "collision" wouldn't per. 
applicable. oF 3 
MR. MANN: You can cause a collision tno 
_ THE COURT: . If pu want me to reopen the oe I'll 
permit him to offer it oniondeyn but I'm going to pacetve it 
now. The question is: Do you want me to reopen the Case for 
it? | pire See themes es 
“mR. ELLIS: I wouldn't require you to reopen the caq2. - 
MR. MANN: I would ocamneionawers Court. 
_ THE COURT: I don't think you would. I wii give. 
a charge.on these instructions, also include ten. It's not 
i ratsticeit the Somarene fee requsstene dut it will cover the 


subject matter. Seeder acres a ne oa ESE 
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Have you got your ‘instructions? 
MR. ‘ELLIS: Ido not. I was relying for ene most 


175 part on standard instructions. 


THE COURT: As a matter of fact, most of these 


are aaa 
mR. MANN: Yes, your Honor. 
MR. SLUIS: ene only one I would ask to subait on 
Monday y well, two. I assume, “ire “ann, you! re asking for 


~- 


an instruction on contributory negligence, is that right? 


MR. MANN: Oh, yes. 

MR. SBULIS: In that regard, and Lt itts not 
eorenad by your Honor s ‘standard Instructions, I want the 
further qualifying instruction that even “though the jury may 
end contributory negligence on- the part of the plaintiff, it 
‘nus 5 be further denonstrated that this Pecirence contributed 
to and was 8 a2 proximate cause of the pomicenten 

couRT: Was a proximate cause? 
a ‘las a proximate cause. 
van: I I wouldn't object to that. 


COURT: I will charge on eet neeOry negligence. 


MR. ELLIS: And an instruction: that the plaintiff 
had a right to EPECE that the defendant vehicle would coe 
the Stop Sign. ot, = : scenes fees 
MR. MAMTS ° I ‘object to that. “There has been no 


evidence that he did not. If he Sora say he did not, it 
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would be one ehtns.. 

THE COURT: I think I have to sustain the objection. 
MR. ELLIS: Like I say, sate enaes = eS like 3 
the pipiens to draft one in that area. = 

Eas count: Zou may do so wonday morning. Seer 


won't do SO, you'll at least ane a record nade of mY ruling. 


MR. ELLIS: I don't know. I'n sure the Court in 


‘its panera instructions or “standard instructions will 


+ tell the jury that onee there ts avilaence of contributory 


negligence, the defendant has the duty of establishing it 


“by a pEcecndcrance of the’ evidence. 


Re MANN: The same burden you have. 
‘THE SLESS It shifts. The plainttrr 2 has the 


burden of proof ; as far as neglisence 1s ‘concerned. wen 


contributory negligence is alleged, the burden shifts £0 


the defendant. It's as isarote as that. 


- usual because there is a lot of law. 


How much time do you want to arsuc? 


wR. MANS: Thirty minutes. . 


"THE couar: _I would like to get the case to the Juty 


Monday Scere I suspect my charge may be longer than 


one 


MR. ELLIS:. I would not want to be so restricted. 


‘I will try to be brief. I would rather over-state the tine 


than have your Honor cut me off. = ae 
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LTT ; ; aioe apes 
ule COURT: You much time for opening, 45 -- 


~30 and 15? waa you cover your full case in your opening 


statement? gt en see 


ELLIS: SSE sir. 


COURT: You may have ‘the same if you want, it. 


MANN: I would like at just in case. | 
- THE COURT: Ten o t clock or norning. 
(imereupon, at 4; 05 Dome» the above-naned 


case was recessed, to reconvene at 10 ofclock, Monday nornin3, 


October 2, 1968.) ; oe ae 7 cee 


This is to certify that the foresoing transcript 
of the trial of Bentley v. Clewlow is true and correct, 
to the best of my knowledge. eae Se . 


“Marie S. Taylor 


° 
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‘United States District Court for the Bisirict of Columbia 


[Caption Omitted in Printing] ee L = >) 
| : OcT 21 1968 
VERDICT AND JUDGMENT | 


” his cause having come on for hearing on .the 16th _ day of - Oc tober a 


before the Court and a jury of good and lawful persons of this district, to wit: . 


Charles We. DeBoe 


— Sa HS ee 


Forrest S. Furuhashi : Miss Clara L. Bell 


We Clewkowe 2 5 ee Ed etendant aie 


and after this cause is heard and given to the jury in charge, they upon their oath say this 


, 19 68, that they find the issues ‘aforesaid in 
them : 
favor of the plaintiffs and that the money payable to him by the defendant reason of the 
eas Yeven ‘fhousand Five: dunared Dollars Wars evn) to 
and-the sum of One Thousand One 


that the said vlaintiff Mildred Bentlev, recover of the said 


defendant the sum of One Thousand One Hundred and Twenty-Five Dollars 


wpenennsesx ($1,125.00), without costs. 


Rosert M. STEARNS, Clerk, 


in Deputy Clerk. 
Judge Joseph C. McGarrachy, presiding. Seem 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA ! 
F { L D Civil Division I L E 5D 
Nov Z6 196 - >. * . /-penesiges 
ROBERT M.. STEARNS, Clerk 


¢ [ Caption Omitted in Printing] 


ae 


MOTION FOR JUDGMENT NON OBSTANTE VERDICTO 


Comes now the defendant, Carl W. Clewlow, by his. ; 


attorneys, Swingle and Mann, and moves, the Court to grant a judgment non' 
eee verdicto in favor of the defendant for the following ‘reasons: 
1. The verdict was contrary to the evidence. 
2. | The verdict was contrary to the law. 
3. A judgment N.O.V: should be granted because of the 
negligence of the plaintiff Carl T. Bentley. 
" A-memoranhdum of points and authorities in support of this 


motion is attached hereto and made a part hereof. ae 


[Subscription Omitted in Printing] 
[Certificate of Service Omitted in Printing] _ 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR JUDGMENT NON OBSTANTE VERDICTO 


1.- The entire evidence from the plaintiff's own testimony 
| 


was that he was traveling north on 4th Street, N. W. at approximately 


2:00 a.m. on the morning of December 29, 1965 at a speed of between 25 


and 30 miles per hour in a 25 mile per hour zone speed limit; that he had 
been playing poker for an hour to one and one-half hours with some per- 
‘s | 


sons unknown to him on T Street, N. W.; that he was taking a tranquilizer 
drug along with two other drugs for his heart condition prior to the acci- 


dent but he had not consumed any alcoholic beverage; that_he was looking 


~~ - 


straight ahead_as he approached the intersection of 4th and W Streets, N. 
W. and did not recall whether or not he looked to the right or left; also 

that he did not look to the right or left nor did he see any ster traffic or 
automobiles; that he did not slow down as he approached the intersection with 
W Street, N. W. and that he remembered nothing more until he was in 
Freedmen's Hospital. He likewise testified that the intersection of 4th and 


W Streets, N. W. was well lighted and that there was no difficulty in 
seeing and that the roadway was straight and level and the weather clear. 
(Emphasis supplied). 

| 


In addition plaintiff called Richard Hoffman, a) passenger 


in defendant's vehicle, as his witness and asked him if there was a stop 


sign on W Street at the intersection and if a collision had occurred and the 
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witness replied in the affirmative. No other questions were asked of this J 
witness. F . 
Plaintiff called as his own witness, Police. CES 

Peterson, who testified that plaintiff's gutomobsle was traveling in the 
middle of three lanes at impact; plaintiff's automobile struck a metal drain 

n the curb after impact and turned. over and continued on for 79 feet from? 
point of impact in a straight line; that the entire curb lane to plaintiff's rig} 
at the approach of 'the intersection was clear of vehicles; that defendant's 
automobile had come to rest partly in the intersection and partly on the 
sidewalk on the northeast corner of the intersection. Photographs of: the 


scene and the automobiles after impact were introduced. The ‘Photographs y. 


indicated building lines did not ‘hinder visibility for either vehicle approach- 


ing the intersection and that neither vehicle laid down any skid marks priot 
: -- | 


to impact. The photographs further indicated that the right front side of 
defendant's vehicle received extensive damage but that the headlight on the 
other side of defendant's vehicle was virtually undamaged. The police 
officer testified that he had been unable to smell plaintiff's breath to 
ascertain odor of alcohol while he lay in the streets Beeeze of his bad 
breath but that he had more urgent matters to attend to. He testified 


poSitively that plaintiff appeared to be under the influence at Freedmen's 


Hospital within an hour after the accident, had the odor of alcohol on his 
breath and he refused to submit to urinanalysis but instead wanted his 


lawyer to “be called. 


The remainder of plaintiff's case consisted of five © 
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physicians, three nurses, etc., all dealing only with the injuries sustained. 


. 


by the plaintiff. 


The hospital records which-were admitted in evidence 


indicated that on admissions to the hospital previous to the accident, the 
plaintiff had admitted to heavy consumption of alcoholic beversscs aithough 
the Trial Judge would not permit defendant's attorney to question mate 
plaintiff on this or the fact that his driver's Jicense had been previously 
revoked for the offense of "driving under the influence." | 

At the close of plaintiff's case, defendant moved for a 
directed verdict, first on the grounds that the plaintiff had failed to : 
establish a prima facie case ‘and secondly because male plaintiff was guilty 
of BoneeettOr neciicancelss 5 matter of law: This motion i denied - 
pending defendant's case being presented. 

2. The defendant's case consisted of three iiticoses: 

Carl Clewlow, defendant, testified that he had purchased 
the car from a friend; that it had only 24,000 miles on it; that mechanically 
it was in pertect condition; _that all four tires were new; the Roger Burnham 
was driving the car with his permission; : that Mr. Clewlow had taken his 
16 year old daughter to the social gathering at 11:00 p.m. and had seen 
his son and Roger Burnham at the social gathering and that there was an 
atuntance of pod food and CocoColas being served at the gathering. 

Richard Hoffman testified that he, Sydney Clewlow and 
‘Roger Burnham left the gathering off MacArthur Boulevard at approximately ; 


1:00 a.m. taking a young lady friend of Sydney Clewlow's home first and 
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that at the time of the accident Roger Burnham was driving, Sydney 
Clewlow was seated in the rear ace and that he was seated in the right 
front seat; that the ‘car was a stick shift one; that they had stopped at the 
stop sign 16 1/2 feet from the curb line of the intersection; had proceeded 
in low gear this 16 1/2 feet and had almost reached the center of the 
intersection when he saw the plaintiff's car coming at between 50 and 60 
miles per hour; that he had not had time to say anything prior to impact; 
that the defendant's automobile was traveling between 5 and 8 miles per 
hour at time of impact and that he heard no brakes being applied or horn 


be ing sounded. 


Doctor Harvey Ammerman’ testified that plaintiff had fully 


recovered from the injuries sustained in the accident; that the tranquilizer 
drug being taken by plaintiff was one that, even in normal doses, should 
not be taken by one who was going to eee machinery or drive an auto~ 
mobile and that the adverse effects of the ance on the user's reaction time 
and alertness was compounded ies even one drink of alcoholic beverage 
was taken. 

3. The above two paragraphs, it is submitted, correctly 
summarize the evidence. It is submitted that it clearly establishes that 
plaintiff was guilty of nagience: or ata ee ‘eonteibutory, negligence 
in that from Pee own lips, he admitted: 

(a) That he did not slow for the intersection (a violation 


of traffic regulations admitted in evidence). 


. (b) That he did not look effectively and see what was 
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clearly there to be seen. 


(c) That he failed to give full time and - attention SES he 


did not keep his automobile under control and avoid hitting wets defendant's 


vehicle in that the entire curb lane on ‘plaintiff's ‘right was free and clear 
of any vehicles and plaintiff took no evasive action to avoid the accident. 


(A violation of traffic regulations Senses in evidence. ) 


(d) That he was driving at between 25 and 30, miles per 


hour in a 25 mile per hour speed limit area. (A violation of traffic 


| 
regulations admitted in evidence.) 


a 


It is submitted that if only plaintiff's own testimony is 


considered, aside from the other testimony indicating excessive speed,from 


the final position of plaintiff's vehicle after the accident, the damage to_ 


the vehicles, the police officer's testimony, and the testimony of the 


surviving passenger of defendant's vehicle, the Court is fully justified in 


and should grant this motion for a judgment N.O.V. 
| 
As stated in Federal Practices and Procedures, (Barron 


& Holtzoff) Summary Judgments, §1232.1, 3, it is only when conduct can 


be said as a matter of law to have fallen below the standard of a reasor- 


ably prudent person that the question of contributory negligence may be 
: 


taken from the jury and determined by the Court. In the case at issue, 


by the plaintiff's own testimony he was negligent. ! 


In a recent opinion of the United States Court of Appeals 


for the 6th Circuit, filed July 5, 1968, the Court affirmed the summary 


judgment granted defendant by the United States District Court for the . 
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"Southern District of Ohio where plaintiff testified that he did not know 


whether he looked to the right or to the left before the collision. Allen, 
et al v. N.¥-G. Co., Commerce Clearing House Automobile Negligence 
Cases, 1968-1, p. 19085, 85. : 

It is further supmitted that there is no credible euitencs 
proving that the defendant was negligent. Only by sheer conjecture and 
speculation, from the sole fact that there was an accident, could the jury 
have found that defendant was negligent. 

The instant case is not the typical intersection collision 
with contradicting avidence as to speeds and distance. By the plaintiff's 
own testimony, he was contributorily_ negligent at the very least. Cases 
are legion, starting even before Brown v. Clancy, 43 A.2d 296, that 
plaintiff's duty is not merely one of looking but one of observation and 
that when a litigant testifies that he did look and did not see, such 
ineffectual looking has no more legal significance than if he had not looked 
at all. Here, we/have this fact plus his own admission that he took no 
evasive action to avoid the colliding and that he was traveling in excess of 
the speed limit. Here, also, the plaintiff is not sure whether or not he 
looked at all. : 
It is therefore Peeneee Eat, submitted that a judgment 


N.O.V. should be granted in this cause for these and such other reasons 


as will be urged at oral argument. 


[Subscription Omitted in Printing] 
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[Caption Omitted in Printing] . 


OPPOSITION TO MOTION FOR JUDGMENT 
NON OBSTANTE VERDICTO 
e 


Comes now the plaintiff, by and through his attorneys, and. oppast 


E defendant's Motion for Judgnent Non Obstante Verdicto, for the follow- 


ng reasons: 
1. The verdict was amply supported by the evidence 
2. The law supports the verdict of the jury. 
3. The questions of negligence and contributory negligence were 
roperly submitted to the jury and both questions were resolved against 
( defendant. 


4. The court is referred to tHe atfached memorandum of points 


-and authorities. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 5 I L | E D 
V 1~ 1868 


MEMORANDUM IN SUPPORT OF OPPOSISECY' 
TO MOTION FOR JUDGMENT N2OsVo"” 


The law in this jurisdiction is clear that ordinarily, a motion 
for judgment n.6.¥. should not be granted except where the evidence is so 
one-sided as to leave no room for doubt. If fair minded men may honestly 


raw a different conclusion as to the existence or non-existence of negli- 


228 


A fair appraisal of the evidence in the instant case could not 


ead one to the conclusion that such evidence was so one-sided as to leave 


set forth in his memorandum as being accurate. However, plaintiff feels 


and the testimony’ offered by both sides, established that at the time of 
he collision, the plaintiff was proceeding north on 4th Street; that 4th 
treet, N. W. was the favored highway; that the defendant vehicle was pro 


“weeding east on W Street near the intersection of 4th Street; that east 


| bound traffic on this occasion was controlled by a stop sign; that there 


was a suggestion of speed on the part of the plaintiff's vehicle; that a» 
police officer in his testimony which was demonstrated to have been con- 


tradicting suggested that the plaintiff had been drinking; that the vehi- 


cles collided in the middle of the intersection of 4th and W Streets; 


‘that the defendant vehicle struck plaintiff's vehicle broadside at or a- 
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round the driver's door; and that both vehicles were demolished. Based 
on such evidence and applying the pertinent traffic regulations which were 
introduced, it seems obvious that reasonable minds could differ with re- 


spect to whether the defendant was negligent and whether or not the plain- 


tiff was guilty of contributory negligence. The court veryatopestysunaifed 


these issues to the jury for decision. Both issues were resolved. in favor; .. 


of the plaintiff. i pee SES steht 
: 
With respect. to contributory negligence, The Court of Appeals’ 


or the 8th Circuit in the case of Ottertail Power Company vy. Duncan, 137 
i i ; : 


-2D157 said: 


"Contributory negligence, as a matter of law, exists only. where 
the facts are such that a determination thereof could not cause 
doubt or question.in the minds of reasonable men. One of the 
purposes of a jury of 12 persons is to have such persons, act-_ 
ing as a group, determine matters that might be of doubt=in the. 
mind or one or another. It is only where the facts are so per- 
“guagiwe that reasonable men, exercising impartial and sound . 
judgnent,could not differ that a court is justified in pre- 
empting’ a jury's prerogatives by verdict directions or judg- 
ment notwithstanding the verdict.” a 


Here, it is submitted, that the evidence did not establish con- 
ibutory negligence as.a matter of law. Therefore, it is respectfully 


rged that the jury's verdict be permitted to stand. 


[Subscription Omitted in Printing] 
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NOTICE OF APPEAL 


Notice is nereby given this llth day of December, 


1968, that Carl W. Clewlow hereby appeals to the United States Court of 4 


Appeels for the District of Columbia from the judgment of this Court 
‘entered on October 21, 1968 and the order (fiat) denying defendants 
motion for judgment N. O. V. entered on November 26, 1968 in favor of 
Carl T. Bentley, et al against Carl W. Clewlow. 


[Subscription Omitted in Printing] 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,666 


CARL T. BENTLEY 
and 
MILDRED BENTLEY, 


Vv. 


CARL W. CLEWLOW, 
Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR. APPELLANT-DEFENDANT 


ISSUES PRESENTED 


1. The plaintiffs failed to establish a prima facie case. 
| 

2. The trial court erred in denying defendant’s motion for a 
directed verdict at the close of the plaintiffs’ case and at the close 
of the defendant’s case in that the evidence viewed most favorably 
to the plaintiffs indicated that at a minimum the plaintiffs were 
guilty of contributory negligence as a matter of law, and that plain- 
tiff’s testimony established negligence was the proximate cause ce 
plaintiffs’ injury. 


3. The trial court erred in denying the defendant’s motion for 
judgment non obstante veredicto. 


NOTE: This case has not been previously before this Court. 


STATEMENT OF THE CASE 


This is an appeal by Carl W. Clewlow, the defendant in the 
United States District Court for the District of Columbia. The 
plaintiffs below were Carl T. Bentley the driver of the automobile 
involved in the collision suing for personal injuries and Mildred G. 
Bentley, owner of the automobile whose claim was for the loss of 
the automobile. (App. 3-7, 13-18) 


The case arose out of a collision between two automobiles at 
2:00 a.m. on the morning of December 29, 1965 in the intersection 
of 4th and W Streets, N.W. in the District of Columbia. The auto- 
mobile driven by male plaintiff and owned by his wife was traveling 
north on 4th Street. The automobile traveling east on W Street, 
N.W. was owned by defendant, Carl W. Clewlow and was being 
driven with his permission by Roger Burnham, deceased and occu- 
pied by defendant’s son Sidney Clewlow and Richard Hoffman. 
Roger Burnham and Sidney Clewlow were both killed in the collision 
but Richard Hoffman survived and was called as a witness by 
plaintiffs. 


The plaintiffs called three witnesses on the issue of negligence. 
These were the male plaintiff, Police Officer Peterson, and Richard 
Hoffman, passenger in the front seat of defendant’s automobile. 


At the close of plaintiff's case, counsel for defendant moved 
for a directed verdict on the grounds that plaintiff had failed to 
establish a prima facie case. (App. 143) 


Motion was denied by the trial judge (App. 145) although trial 
judge stated that “it posed quite a problem with me as to whether | 
or not the plaintiff had made out or would be able to make out a | 
prima facie case.” (App. 145) 


Defendant called three witnesses; Doctor Harvey Ammerman | 
who testified as to effects of tranquilizer male plaintiff admitted 
taking; Richard Hoffman, a passenger in vehicle owned by defend- 
ant; and the defendant Carl W. Clewlow. 


At the close of defendant’s case, counsel for defendant 
renewed motion for directed verdict. (App. 202, 204, 209, 211) 
This was opposed by counsel for plaintiffs. (App. 205-209) 


The trial judge reserved ruling on the motion until jury had 
passed on it. (App. 211) | 


Jury returned a verdict for male plaintiff for $7,500.00 and for 
female plaintiff for $1,125.00 on October 21, 1968. (App. 219) | 


Counsel for defendant filed motion for judgment non obstante 
verdicto (App. 220) which was opposed by plaintiffs. (App. 227) 


The motion for judgment non obstante verdicto was sonic 
fiat by the trial judge on November 26, 1968. (App. 220) 


Notice of appeal was filed December 13, 1968 (App. 230) and 
the record was designated on December 23, 1968. 


Transcript of the record was filed in this Court on January 1 
1969. | 


STATEMENT OF FACTS RELEVANT TO ISSUES 


1. Facts Relevant To Issue That Plaintiffs 
Failed to Establish a Prima Facie Case 


In summary, the three witnesses, on the issue of negligence, 
called by the plaintiffs testified as follows: 


A. There was a collision involving vehicles belonging to plain- 
tiff and defendant at approximately 2:00 a.m. on the morning of 
December 29, 1965 in the intersection of 4th and W Streets, N.W., 
in the District of Columbia. (App. 87) 


B. The male plaintiff was injured in the accident and Roger 
Burnham the driver of the automobile owned by defendant and Sid- 
ney Clewlow the son of defendant were both killed in the collision. 
(App. 101, 103, 104, 113) 


C. The weather, on the morning of the accident was clear, the 
roadway as asphalt, level and dry; the intersection was well lighted 


and there were no obstructions to visibility of either driver of the 
vehicles involved. (App. 89, 110) 


D. The police officer testified that the point of impact was 
after the east bound vehicle on W Street owned by defendant had 
proceeded into the intersection 36% feet beyond the stop sign for 
W Strect, N.W. and after the northbound vehicle operated by male 
plaintiff had proceeded 14 feet into the intersection in the center 
lane. (App. 91, 109, 110) 


E. The Police Officer testified further that both vehicles were 
badly damaged: that the right front fender of the automobile 
belonging to defendant was almost pulled off and that the vehicle 
operated by male plaintiff, after impact, proceeded in a straight line 
for some distance after impact, hit a sewer drainage iron grate, 


turned over on its top and came to rest 79 feet from point of initial 
impact. (App. 93, 96, 106, 107, 108) The police officer also testi- 
fied that male plaintiff appeared to be under the influence of alcohol 
at the hospital an hour after the accident, that he smelled the odor of 
alcohol on male plaintiff's breath, that male plaintiff refused to 
answer questions at the hospital after the accident instead asking for 

his wife to call a lawyer, and that male plaintiff refused to submit to 
blood test or urinalysis to determine the presence or absence of 
alcohol. (App. 103-106, 111, 112) 


F. Richard Hoffman, passenger in the front seat of momcone 
owned by defendant testified that they were traveling east on W 
Street, N.W. before the accident and that he recalled a stop sign at 
the intersection of W and 4th Streets, N.W. (App. 134-137) This 
was his only testimony as plaintiffs witness. 


G. The male plaintiff testified that he was unemployed, had 


previously had a heart attack and prior to accident had taken drugs 
known as Lufa, Comiadine and Butasol, “a tranquilizer”; that he had 
been in a poker game in the 900 block of T Street, N.W. on the 
night of the accident and had left about 1:45 a.m. alone and pro- 
ceeded through T Street to 4th Street where he made a left turn to 
proceed to his home. He testified that he proceeded down 4th 
Street at 25-30 miles per hour in the center lane and recalled pro- 
ceeding through the block of 4th Street between V and W Streets 
and did not remember anything that occurred after passing through 
that block. He did not recall being in a collision. On cross-exami- 
nation he was confronted with his deposition (App. 23) where he 
could not state whether or not he had looked to his left or right as 
he approached the intersection of 4th and W Streets and he reiter- 
ated that he recalls looking straight ahead. (App. 40-46, 70) | 


Facts Relevant To Issue That Court Erred In Not 
Granting 'Defendant’s Motion For Directed Verdict 
At Close of Plaintiffs’ Case And At the Close of 
Defendant’s Case. 


Facts stated under Caption No. 1 above are also relevant to 
issue that the trial court should have granted defendant’s motion in 
that plaintiffs’ evidence indicated that plaintiff was negligent as a 
matter of law. 


In summary, male plaintiff testified as follows: 


A. He was’ driving at speeds of 25-30 miles per hour as he 
approached the intersection. 


B. The maximum speed limit for 4th Street, N.W. was 25 
miles per hour. 


The facts brought out by plaintiffs’ three witnesses as to liabil- 
ity are stated under Caption No. | above and are incorporated here- 
in by reference. 


The three witnesses presented by the defendant, testified, in 
summary as follows: 


C. Richard Hoffman, plaintiffs’ witness and passenger in front 
seat of defendant’s automobile testified that the defendant’s auto- 
mobile was in good condition, had only 24,000 miles on it and had 
all new tires (App. 148); that there was a stop sign for W Street at 
the intersection of 4th Street, N.W. at which they had stopped (App. 
154); that they had then started out into the intersection still in 
low gear and traveled between five and eight miles per hour (App. 
154, 155) and ‘he had observed the automobile operated by male 
plaintiff approaching them at a speed of between 50 and 60 miles 
per hour and the car took no evasive action and he heard no sound 
of brakes being applied. (App. 155, 156) 


D. Doctor Harvey Ammerman testified that the tranquilizer 
taken by the plaintiff was one that should not be taken by anyone 
who was going to drive an automobile or operate any kind of, 
machinery (App. 188) and that additionally a person taking such, 
drug would have a much more intense reaction to alcohol and that 
the combination would greatly diminish the reaction time of the 
person taking the drug with alcohol. (App. 188- 190) 


E. Carl W. Clewlow, defendant, testified as to the excellent 
condition of the vehicle owned by him involved in the collision 
(App. 191-193); that Roger Burnham was operating the automobile 
with his permission (App. 195); that he had taken his sixteen year | 
old daughter to the social gathering at the Manning residence on the 
night of the accident and prior thereto and had seen his son there. 
(App. 196) 


3. Facts Relevant to Issue That Court Erred in Denying 
Defendant’s Motion for Judgment Non Obstante Ver- 


dicto. 


All of the facts stated under Captions No. 1 and No. 2 are con- 
sidered relevant and are incorporated herein by reference. See also 
Defendant’s Motion for Judgment N.O.V. (App. 220) and Planti's 
opposition thereto (App. 227). 

SUMMARY OF ARGUMENT | 

There was no competent evidence submitted by plaintiffs that 
the operator of defendant’s vehicle was negligent. The only evi- 
dence was that an accident involving the two vehicles occurred at 
the time and place alleged. Any inference of negligence on the part 
of defendant’s operator would have to be drawn solely from the fact 
that an accident occurred whereas the legal inference is that neither 
party was negligent. 


There was substantial evidence that male plaintiff was negligent. 
He admitted traveling in excess of the legal speed limit: he admitted 
taking a tranquilizer drug prior to the accident and he denied 
remembering the collision but on deposition stated that he was look- 
ing straight ahead’ and did not remember whether he looked to the 
right or to the left. The police officer called by plaintiffs’ testified 
that he smelled the odor of alcohol on male plaintiffs breath; that 
male plaintiff appeared to be under the influence of alcohol an hour 
after the accident at the hospital and that he refused to talk to him 
and kept demanding his wife so that she could call a lawyer. The 
police officer also testified that collision occurred when plaintiffs’ 
vehicle was only 14 feet into the intersection but that defendant’s 
vehicle had proceeded 16% feet from the stop sign to the curb line 
and then 20 feet into the intersection or a total of 36% feet. The 
police officer also testified as to what happened to the vehicles after 
impact clearly indicating that the plaintiff vehicle was traveling at a 
high rate of speed in that after being struck in the left side by 
defendant’s vehicle, it continued in a straight line for some distance, 
struck a sewer grating with its right hub cap, turned over and con- 
tinued on its top to a point 79 feet from point of impact. The 
defendant’s vehicle after impact proceeded only 10 feet past the 
point of impact’ and came to rest on the northeast corner of the 
intersection partly on the sidewalk and partly in the street. (App. 90) 
The police officer also testified, as did the male plaintiff, that plain- 
tiff vehicle was in the center lane and that the right hand lane was 
free of traffic or parked cars but that there was no evidence of 
brakes applied or any evasive action being taken. 


Richard Hoffman, passenger in front seat of vehicle owned by 
defendant, was called by plaintiff and testified as to excellent condi- 
tion of defendant’s automobile; that defendant’s operator had 
stopped at the stop sign, proceeded 16% feet to the curb line in low 
gear and then out half way across the intersection when he observed 


the vehicle driven by the male plaintiff approaching them at 50-60 
miles per hour; and that no horn was heard or any evasive action 
taken. 


The physician called by defendant testified that the tranquilizer 
that male plaintiff admitted taking prior to the accident was one 
that should not be taken by anyone who was going to operate ‘a 
motor vehicle or any type machinery afterwards. 


In summary, there was not a scintilla of evidence that the 
deceased operator was negligent nor was there any evidence that 
could in any way overcome the legal inference that defendant’s oper- 
ator was not negligent. In contrast, there was substantial evidence 
from the plaintiffs’ own witnesses; the male plaintiff, the police offi- 
cer, and Richard Hoffman the passenger in defendant’s vehicle; that 
the male plaintiff was negligent. The police officer and Richard 
Hoffman were called by the plaintiffs as their witnesses, but not 
under Federal Rules of Civil Procedure Rule No. 43. 


ARGUMENT 


1. The Appellee-Plaintiff Failed to Establish 
A Prima Facie Case 


The plaintiffs charged that the driver of the defendant’s auto: 
mobile was negligent and such negligence was the sole proximate 
cause of the accident and injuries sustained by them. (App. 4) The 
only evidence introduced by them was that a collision occurred be- 
tween plaintiffs’ automobile, being operated in the center lane when 
it was 14 feet into the intersection, and defendant’s automobile in 
low gear after it had stopped for a stop sign and had thereafter pro- 
ceeded 36% feet from the stop sign into the intersection which |is 
approximately two-thirds way into the intersection. (App. 91) No 
inference of negligence may be drawn from the mere happening of 
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an accident and the legal presumption is that neither party was 
negligent and that both parties exercised due care. The burden of 
proof is upon the party charging negligence to overcome this pre- 
sumption of due care by a preponderance of the evidence and to 

prove that the negligence, if established, was the proximate cause of 
the accident. Martin v. United States, 96 U.S. App. D.C. 294, 225 

F.2d 945. 


Res ipsa loquitur was not introduced into this case either in the 
pleadings, at pre-trial or during the trial itself. It is submitted that 
a prima facie case exists only when evidence is introduced which suf- 
fices for the proof of particular facts until contradicted and over- 
come by other evidence. Dodson v. Watson, 110 Texas 355, 220 
S.W. 771, 772, 11 A.L.R. 583. A “prima facie case” is one which is 
apparently established by evidence adduced by plaintiff in support 
of his case up to the time such evidence stands unexplained and 
uncontradicted. Morrison v. Flowers, 308 Mil. 189, 139 N.E. 10, 
12. 


It is submitted that in this case, the only evidence introduced 
by the plaintiff is that a collision occurred in the intersection and 
that it occurred’ between an automobile driven by male plaintiff and 
an automobile owned by defendant and being operated with his con- 
sent by Roger Burnham, killed in the collision. Plaintiffs’ evidence 
showed that prior to the collision, male plaintiff was driving in the 
center lane at 25 to 30 miles per hour in a 25 mile speed limit zone, 
that the right hand lane was clear of traffic (App. 23, 43, 44) and 
that the collision occurred after plaintiffs’ vehicle had proceeded 14 
feet into the intersection and the defendant’s vehicle in low gear was 
20 feet into the intersection and 36% feet from the stop sign and 
that after the collision the plaintiffs’ vehicle had proceeded in 
a straight line, turned over and finally came to a stop 79 feet from 
the initial point of impact. (App. 108) 
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There was no evidence of any act of negligence on the part of | 
the operator of defendant’s vehicle. As the United States Court of | 
Appeals for the Fifth Circuit stated on December 18, 1968, Brown 
y. Seaboard Coast Line R.R., on December 18, 1968, No. 25,752, 
C.C.H. 1969, Automobile Negligence Cases (pages 20, 169), a directed 
verdict for the railroad was affirmed when no evidence of the rail- | 
road’s negligence was offered. The Court stated that neither the 
engineer nor the plaintiff was able to testify as to how the car had | 
gotten into the intersection just prior to its being struck by the loco- 


motive and no other evidence was introduced. | 

There was no evidence of negligence on the part of the 
defendant and based on this fact at the close of plaintiffs’ case, 
attorney for defendant moved for a directed verdict on the grounds 
that the plaintiffs had failed to establish a prima facie case. (App. 
143) This motion was denied by the trial court (App. 145) although | 
the trial judge stated that “Jt posed quite a problem with me as to | 
whether or not the plaintiff has made out or would be able to make 


out a prima facie case.” (App. 145) (Emphasis supplied) 

In a recent Florida case, Conda, et al., v. Plain, Florida District 
Court of Appeals, Second District No. 68-129 (1968) (filed Oct. 16, 
1968, CCH Automobile Negligence Cases, 1968, page 19,585), the 
minor plaintiff testified that he remembers operating his motor bike 
near the location of the accident but remembers nothing more until 
waking up in a hospital several days later. In affirming a directed | 


verdict for defendant, the court stated that the plaintiff had failed 
to prove any act of negligence on the part of the defendant. 


In the case of Riss & Company, Inc. v. Association of American 
Railroads, et al, 187 F. Supp. 306 (1960) the District Court heli 
that the mere scintilla of evidence is insufficient to allow a case to 
go to the jury and that substantial evidence must be present. This 
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case also held the party is not entitled to rely on inferences which 
are unreasonable and the jury may not speculate. 


In the case of Baltimore & O. R. Co. v. Postom, (1949) 85 U.S. 
App. D.C. 207, 177 F.2d 53, the court held that to justify submis- 
sion of a case to the jury and to permit verdict to stand, there must 
be substantial evidence to support either conclusion that may be 
reached, and ai mere scintilla of evidence is not sufficient. This case 
also held that substantial evidence, necessary to support verdict, is 
evidence of such quality and weight as would be sufficient to justify 
a reasonable man in drawing inference of fact that is sought to be 
sustained. (Emphasis supplied) In the instant case, it is submitted, 
the fact sought to be sustained is that the deceased driver of defend- 
ant’s automobile was negligent and such negligence was the proxi- 
mate cause of plaintiffs’ injury. 


In the case of Shewmaker, et al., v. Capital Transit Co., 143 
F.2d 142, this court held that in a negligence action, the burden is 
on plaintiff to establish negligence and injury alleged, and, if evi- 
dence fails adequately to support either element, defendant’s motion 
for directed verdict should be granted. (Emphasis supplied) In this 
same case, the court held that a mere scintilla of evidence was not 
sufficient to justify a denial of defendant’s motion for a directed 
verdict. 


In the instant case, it is submitted, there are no controverted 
facts. That there was a collision; that there were injuries and where 
the collision took place were the only facts presented and they were 
not controverted. If, from these facts, one is permitted to draw an 
inference that one of the parties was negligent, then the well- 
established rule that no inference may be drawn from the mere hap- 
pening of an accident is meaningless and the legal presumption that 
neither party acted in a negligent manner means nothing. 
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The Trial Court Erred in Denying Defendant’s Motion 
for a Directed Verdict at the Close of the Plaintiffs’ 
Case and at the Close of the Defendant’s Case in that 
the Evidence Viewed Most Favorably to the Plaintiffs 
Indicated that at a Minimum the Plaintiffs Were Guilty 
of Contributory Negligence as a Matter of Law, and 
that Plaintiffs’ Testimony Establishing Negligence Was 
the Proximate Cause of Plaintiffs’ Injury. 


The law is well settled that if a litigant looks but fails to see | 
that which the evidence conclusively shows is there to be seen, he is 
contributorily negligent as a matter of law. Brown v. Clancy, D.C. | 
Mun. App., 43 A.2d 296. The male plaintiff testified that he 
looked straight ahead just prior to the accident. (App. 23) Plaintiff 
failed to see what was there to be seen. The evidence was undis- | 
puted that male plaintiff was traveling in excess of the 25 miles per : 
hour speed limit in that he was traveling between 25 and 30 miles 
per hour. (App. 23, 43) | 


The evidence was undisputed that the male plaintiff took no | 
evasive action although the lane on his right was clear of all traffic. 
(App. 44) There was testimony by the plaintiff’s own witness Rich- 
ard Hoffman that the male plaintiffs vehicle as it approached the | 
intersection appeared to be traveling between 50 and 60 miles per 
hour. However realizing that in a motion for a directed verdict that 
the plaintiff should be given credence to the plaintiff's own testi- | 
mony that he was proceeding 25 to 30 miles per hour, this still | 
means that he was traveling between 36% to 44 feet per second and | 
had evasive action been taken it is obvious that the collision could 
have been avoided. 


The male plaintiff admitted that he had taken a tranquilizer on 
the day of the accident and a medical expert testified that this par-| 
ticular tranquilizer should not be taken by one going to operate a 
motor vehicle and the effects of alcohol taken thereafter were 
greatly intensified. (App. 188-190) 
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The police officer testified that he smelled alcohol on male 
plaintiff’s breath, that male plaintiff appeared to be under the influ- 
ence; and that his vehicle, after the collision, traveled in an almost 
straight line some 79 feet from point of impact even after striking a 
curb and turning over even though defendant’s vehicle had struck 
the left side of plaintiffs’ vehicle. (App. 94, 108) It is submitted 
that this certainly gives rise to the strong suggestion of excessive 
speed on the part of the plaintiff's vehicle. 


The male plaintiff stated that he did not remember the collision, 
he did not remember looking to the right or left, and all that he 
remembered was that he was looking straight ahead. (App. 23, 70) 


At the close of defendant’s case, his counsel renewed the 
motion for a directed verdict citing as grounds therefor the reasons 
previously stated to the court (App. 202) and further stated that the 
evidence clearly established that, as a matter of law, the plaintiff was 
guilty of contributory negligence as a minimum. (App. 203, 204) 


Counsel for plaintiffs argued in opposition to the motion, among 
other things, that the jury could decide whether they were willing to 
accept the testimony of plaintiffs’ own witness Richard Hoffman as 
to the speed of appellee-plaintiffs’ vehicle. (App. 205-211) 


The testimony of the defendant’s witnesses established an even 
stronger case for the defendant in that there was no testimony 
favoring the plaintiffs’ case. To the contrary, the testimony of 
Richard Hoffman, who was later called by the defendant, was the 
plaintiffs’ vehicle was traveling at between 50 and 60 miles per hour 
just prior to the collision; that defendant’s vehicle had stopped for 
the stop sign located some 16% feet from the W Street curb line and 
had then proceeded in low gear at 5 to 8 miles per hour some 20 
feet into the intersection when the collision occurred. The defend- 
ant as well as Richard Hoffman testified as to the excellent mechan- 
ical condition of the defendant’s vehicle and Doctor Harvey Ammer- 
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man’s testimony was highly adverse to the male plaintiff in that 
Doctor Ammerman testified that the tranquilizer male plaintiff’ | 
admitted taking the day of the accident should not be taken by one! 
prior to operating a motor vehicle. 


In a Fifth Circuit case, Herron v. Maryland Casualty Co., 347 | 
F.2d 357, the United States Court of Appeals stated that under 
Louisiana Law, mere occurrence of an accident does not give rise to) 
presumption of negligence and that in Louisiana tort actions plaintiff | 
has the burden to prove negligence as affirmative fact. It is submit-) | 
ted that this is likewise the law in our jurisdiction. | 


In the case of Fidelity and Casualty Co., of New York v. Funel, 
et al., 383 F.2d 42, the United States Court of Appeals found that | 
reasonable men could not conclude from the evidence in the record. 
that the defendant had been negligent and reversed and rendered 
judgment in favor of defendant. In that case the Court held that 
negligence is not presumed from the mere happening of an accident, 


In the 1961 case of Turner v. Atlantic Coast Line Railroad, Co, 
292 F.2d 586, the United States Court of Appeals stated, 


“The current principle controlling direction of a ver- 
dict is that a trial judge may grant a directed verdict 
only when there is no evidence which, if believed, 
would authorize a verdict against the movant.” (Em- 
phasis supplied) 


A summary of the testimony of the defendant’s witnesses has | 
already been stated, but there was not a scintilla of evidence from 
which the jury could infer that the operator of the defendant’s 
vehicle was negligent unless the inference be drawn from the fact . 
that there was a collision and it is submitted that the only legal 
inference from the fact that there was an accident is that neither of 
the parties acted negligently. 
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As the Court of Appeals stated in the case of Federal Ins. Co. 
v. Summers, 403 F.2d 971, scintilla of evidence is not enough to 
warrant submission of issue to jury. In this same case, the Court, 
in discussing the fact that the evidence must be viewed in the light 
most favorable to plaintiff, stated that the rule did not mean that 
plaintiff had the right to get to the jury unless the only evidence 
is testimony against him. 


Certainly the evidence given by the plaintiffs’ three witnesses 
showed no evidence that defendant was negligent. Contrarily, both 
the passenger in defendant’s vehicle and the police officer’s testi- 
mony was totally favorable to defendant. Even the testimony of 
male plaintiff: contained nothing from which an inference of defend- 
ant’s negligence could be drawn. As the Court of Appeals stated in 
L. W. Foster Sportswear Co. v. Goldblatt Bros., Inc., 356 F.2d 906, 
908 (7th Cir. 1966) that the reviewing court must take only evi- 
dence most favorable to plaintiff and draw inference from it, it is 
submitted that there must be evidence, other than the fact that the 
collision occurred, from which inferences may be drawn. 


Despite the fact that there was absolutely no evidence as to 
defendant’s negligence, there was abundant evidence that, as a mat- 
ter of law, male plaintiff was negligent and such negligence was the 
proximate cause of the accident. To admit that one was looking 
straight ahead while traveling at 25-30 miles per hour in an area 
where the legal limit is 25 miles per hour in approaching an inter- 
section; that he had taken tranquilizers prior to the accident and 
that he did not know whether or not he looked to his right or 
left as he approached the intersection, all, it is submitted, constitute 
admissions of negligence on the part of the male plaintiff. 


This fact, coupled with the testimony of the police officer, 
called by plaintiff, that male plaintiff appeared under the influence, 
had alcohol on his breath and refused to discuss the accident, calling 
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instead for his wife to call an attorney, constituted uncontroverted, 
testimony from plaintiffs’ own witnesses that he was negligent as a 
matter of law. 


3. The Trial Court Erred in Denying the Defendant’s 
Motion for Judgment Non Obstante Verdicto 


The facts of both plaintiffs and defendant’s evidence have pre- | 
viously been summarized. It might be argued that the jury might 
have inferred that defendant’s operator failed to stop for the stop 
sign. However, there is not one shred of evidence that he did not, 
and in the absence of any contradictory testimony, a witness is pre- | 
sumed to speak the truth. There is testimony from passenger Rich- | 
ard Hoffman, that defendant’s operator did stop for the stop sign 
and then proceeded in low gear at five to eight miles per hour 20 
feet into the intersection. The jury could not have drawn a legiti- 
mate inference that defendant’s operator was speeding. This would | 
be in direct conflict with all of the testimony of plaintiffs’ witnesses | 
and would constitute sheer speculation, not reasonable inference. As. 
this Court said in the case of Seganish v. Safeway Stores, Inc., U.S. 
App.D.C. No. 20,733, decided September 24, 1968, juries cannot be, 
permitted to speculate but they may draw any and all inferences | 
logically deducible from the evidence present. (Emphasis supplied) | 
It is submitted that if the evidence presented by both plaintiffs and | 
defendant was totally lacking in evidence of negligence on the part | 
of the defendant, then there is no evidence from which inferences 
may logically be deduced. 


| 
It is submitted that there must be an evidentiary basis for the ! 
jury’s verdict, otherwise it can not be permitted to stand. Galloway 
v. United States, 319 U.S. 372, 63 S. Ct. 1077, 87 L. Ed. 1458. | 
Blount Brothers Corp. v. Reliance Ins. Co., 370 F.2d 733. 
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If no inference of negligence may be drawn from the fact that 
an accident occurred, then, it is submitted, in this case there is a 
complete absence of probative facts sufficient to raise a question of 
fact for the jury. 


In the case of Lavender v. Kurn, 327 U.S. 645, 66 S. Ct. 740, 
744, 90 L. Ed. 916, the Supreme Court said, 


“Only when there is a complete absence of probative 
facts to support the conclusion reached does a revers- 
ible error appear * * *.” 


However; it is submitted that in the instant case, the only 
probative facts contained in the plaintiffs’ case were that an 
accident occurred in the intersection. 


In the case of Lindberg v. Goode, 200 Va. 784, 790, 108 S.E. 
2d 364, 369, Virginia Supreme Court of Appeals, Mr. Justice 
Buchanan said, 


“* * * while we are not unmindful of the weight 
which! attaches to the verdict of a jury when the 
verdict has been approved by the trial court, it is the 
imperative function of the court to set aside the 
verdict of a jury * * *, when the evidence does not 
warrant the finding of the jury.” 


In the case of Shaw v. Edward Hines Lumber Co., 249 F.2d 
434 (1957) the Court of Appeals held that the questions raised by 
motion for directed verdict and motion for judgment N.O.V. are the 
same, therefore, the same arguments submitted in support of defend- 
ant’s contention that the court erred in denying defendant’s motion 
for directed verdict are adopted herein by reference. The above 
case of Shaw v. Edward Hines Lumber Co., supra, is of interest in 
that it is almost identical to the instant case except that there the 
plaintiff was traveling on the unfavored street and collided with 
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defendant’s truck at the intersection. The Court of Appeals stated | 
that the burden was on the plaintiff to prove by a preponderance of | 
evidence not only that defendant had been negligent in some respect. 
so as to proximately cause the accident but also, under applicable | 


Illinois law, that plaintiff had been free from contributory negli- | 
gence and that from the record presented, plaintiff had failed to do 
so. The court also held that the reviewing court must view evidence | | 
and all reasonable inferences that may be drawn therefrom, in light | 
most favorable to plaintiff in determining propriety of granting | 
defendant’s motion for directed verdict; but that this did not mean | 
that court’s may ignore uncontradicted, unimpeached evidence | 
supporting defendant’s position. 


CONCLUSION 


In summary, it is submitted that there was no evidence | 
presented by the plaintiffs that defendant’s operator, killed in the | 
accident, was negligent. Therefore the trial court erred in not grant-' 
ing defendant’s motion for a directed verdict at the close of! 
plaintiffs’ case. | 


The defendant’s witnesses as well as those of the plaintiffs | 
established conclusively that male plaintiff was guilty of negligence | 
as a matter of law and thus defendant’s motion for a directed | 
verdict at the close of defendant’s case should have been granted by | 


the trial judge. : 


Furthermore since a motion for judgment non obstante | 
verdicto would be governed by the same considerations as a motion 
for directed verdict, the trial judge erred in denying fiat the 
defendant’s motion. It goes without saying that if the court 
believes that there was no negligence shown on the part of the 
defendant then, of necessity, the judgment awarded to the female’ 
plaintiff Mildred Bentley for property damage should also be 
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reversed because she too failed to establish a claim upon which she 
should be allowed to recover. 


Appellant submits that, on the basis of the foregoing, the 
judgment of the trial court should be reversed and judgment entered 
for the appellant-defendant. 


Respectfully submitted, 


SWINGLE & MANN 


William A. Mann 
308 Colorado Building 
Washington, D.C. 20005 
District 7-6220 


Attorneys for Appellant-Defendant 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,666 


CARL T. BENTLEY and MILDRED BENTLEY, 
v. 
CARL W. CLEWLOW, 


Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE-PLAINTIFFS 


COUNTERSTATEMENT OF THE CASE | 


Carl T. Bentley and Mildred C. Bentley, his wife, plaintiffs 
below, sued Carl W. Clewlow, defendant below for personal injuries 
and property damage sustained in an intersectional automobile col- 
lision on December 29, 1965. Trial was had with a jury, which 
returned a verdict for both plaintiffs. Defendant filed a motion, 
for judgment non obstante verdicto. The motion was denied by the 
trial judge and this appeal followed. 


On appeal defendant’s basic contention is that the evidence 
adduced at trial did not warrant the trial judge’s submission of the 
case to jury for decision. In other words, defendant urges that the 
trial judge erred in not granting his motions for directed verdict 
made during trial; that the judge likewise committed error in not 
granting his motion for judgment non obstante verdicto. The 
facts which were established at trial that are pertinent to these 
issues are as follows: 


On December 28, 1965, the Bentleys had dinner at home 
between 8 and 9 P.M. Around eleven o’clock or eleven thirty that 
night Carl Bently left home alone driving his wife’s 1963 Plymouth. 
He went to a gambling house in the 900 block of “T” Street, North- 
west and played a few hands of poker (Tr. 5). He had nothing to 
drink while there (Tr. 6) and left at approximately 1:45 A.M. on 
the morning of December 29th to return home. (Tr. 6) Enroute 
home Carl Bentley turned his automobile north on Fourth Street at 
“T” Street, Northwest. It was established that Bentley was familiar 
with the route he was taking (between “T” Street and the Reservoir). 
(Tr. 7-8) As he proceeded north on Fourth Street at this point, he 
was traveling in the center lane at approximately 25-30 M.P.H. (Tr. 
8) Bentley testified that the last recollection he had was proceeding 
north on Fourth Street in the block between “Vv” Street and “W” 
Street. He stated that he did not remember a collision. (Tr. 9-10) 


It was demonstrated through other evidence that the Bentley 
vehicle was involved in a collision with a vehicle owned by the 
defendant, Carl W. Clewlow, and operated by one Roger Burnham, 
who was killed in the crash. The collision occurred at the intersec- 
tion of Fourth and “W” Street, N.W. in the District of Columbia. 


Officer John A. Peterson of the Accident Investigation Unit 
who investigated the collision, set the scene for the jury with a 
blackboard diagram and related his findings: On this occasion the 


weather was clear, the intersection well lighted, the road surface was | 
asphalt and dry and the grade was level. Fourth Street was 39 feet 
wide north of the intersection of “W” Street and 34 feet wide | 
south of the intersection; “W” Street was 24 feet wide. The 

police officer established that traffic proceeding east and west on 
“Ww” Street was controlled by stop signs. The stop sign controlling | 
eastbound traffic was 16 feet from the intersection of Fourth Street. 
The point of impact between the vehicles was stated to have been 
14 feet north of the south curb and 20 feet east of the west curb. 
(Tr. 55) The officer reported that the initial impact caused damage 
to the full front of the Clewlow vehicle and to the left front fender | 
and front door of the Bentley vehicle. This testimony was corrob- | 
orated by photographs taken by Officer Peterson at the scene and 
introduced into evidence as plaintiffs’ exhibits 3 through 17. (Tr. 64) | 
The officer further stated that when he attempted to interview 
Bentley at the hospital he smelled alcohol on his breath. (Tr. 68) 
On cross-examination by plaintiffs’ counsel the officer was asked 
whether he made the following statement on deposition: “I 
approached the man myself and I tried to get close enough to the | 
man to smell his breath, and he had extremely bad breath, so 1 
couldn’t verify that it was alcohol. The breath was too bad to: 
stomach.” The officer replied: “I believe that’s what I said.” | 
(Tr. 80) 


Richard Hoffman, the only survivor in the Clewlow vehicle, 
established that Roger Burnham was driving the car; Sidney Clewlow, | 
defendant’s son was seated in the rear and that he (Hoffman) was 
seated in the right front passenger seat. (Tr. 100) The vehicle was | 
traveling east on “W” Street near Fourth Street. Hoffman saw the 
stop sign on “W” Street at Fourth Street. (Tr. 101-102) He stated 
that the Clewlow vehicle stopped for the stop sign then proceeded 
into the intersection at about 5-8 miles from him. At this point | 
Hoffman testified that he saw the head lights of the Bentley auto- | 


mobile. He expressed the opinion that Bentley was travelling 
between 50 and 60 miles per hour. (Tr. 121) Hoffman further 
testified that prior to impact he heard no brakes applied by Bentley 
and that the Bentley vehicle took no evasive action. (Tr. 122) On 

cross-examination Hoffman admitted that each occupant of his car 

had had at least one cup of beer on that evening. (Tr. 127-132) He 
further stated damage to the vehicle in which he was riding 
was to the front and that his vehicle struck the Bentley 

vehicle. (Tr. 146-148) 


Prior to the close of the evidence the following Traffic 
Regulations for the District of Columbia were received in evidence 
at the plaintiffs’ request: Section 10, relating to obedience to 
traffic signs and devices; Section 48, pertaining to yield the 
right-of-way and Section 99(c), failure to give full time and 
attention. (Tr. 88-b) 


At the close of the plaintiffs’ case and again at the close of all 


evidence defendant made motions for a directed verdict. The 
motions were denied by the trial judge. (Tr. 111 and Tr. 170) 


ARGUMENT 


The law in this jurisdiction and throughout the Federal Circuit is 
clear and uniform and authority is abundant regarding the standard 
and criteria which must be followed by the trial and appellate 
courts in their consideration of motions for directed verdict and 
those for judgment non obstante verdicto. The standard set for 
both such motions is, of course, the same. 


This Court’s latest expression on the subject was enunciated in 
the recent case of Becker, et al v. Colonial Parking, Inc.,___ U.S. 
App. D.C. ____, No. 21,100, decided January 27, 1969. In its delin- 
eation of the criterion by which the assessment of the issue is to be 
made, this court said: 


“The ultimate question is whether defendant can fairly 
be said to be responsible for the injuries complained 
of. If reasonable men could not differ in answering 
that question the Court, it is said, should not allow 
the jury to speculate about it; but if reasonable men 
could differ and draw different inferences from the 
facts when two are offered and those found could 
conclude that defendant’s conduct was negligent 
then the jury ought to be permitted to answer the 
ultimate question.’”/ 


The Court of Appeals for the First Circuit has said that it is well | 
settled that it must view the facts in the light most favorable to’ 
plaintiff, giving him the benefit of all favorable inferences that may 
be reasonably drawn from the evidence. Hunt v. Rhodes, 369 F.2d | 
623 (1st Cir. 1966) : 


Setting forth its guide on appeal, the Third Circuit has stated 
that it must consider the evidence in the strongest light in favor of 
the party against whom the motion is made, and give him the 
advantage of every fair and reasonable intendment that the evidence | 
can justify. Doveberg v. Dow Chemical Co., 353 F.2d 963 (3rd Cir. 
en banc 1965) 


In the same vein the appellate court for the Ninth Circuit has 
pronounced that where the evidence on material facts is conflicting 
or where on undisputed facts fair-minded men of ordinary intelli- | 
gence may differ as to the inference to be drawn, or where on even 
a conceded state of facts a different conclusion would be reasonably | 
reached by different minds, in all such cases negligence is a question 
of fact. The Court may not upset a finding of negligence unless 
clearly erroneous. Yellowstone Pipe Line Company v. Kuczynski, 
283 F.2d 415 (9th Cir. 1960) 


' Drawing from its language in McGettigan v. National Bank of Washington, 
115 US. App. D.C. 384, 320 F.2d 703 (1963). See also: McWilliams 
vy, Shepard, 75 U.S. App. D.C. 334, 127 F.2d 19 (1942) 


Speaking on the well settled standards required to be observed 
by the Court in ruling on a motion for judgment non obstante ver- 
dicto, the Court of Appeals for the Seventh Circuit in the case of 
Hardware Mutual Casualty Co. v. John Chapman et al? said: 


“|. It is proper for the trial court to deny such a 
motion ‘where the evidence, along with all inferences 
to be reasonably drawn therefrom, when viewed in 
the light most favorable to the party opposing such 
motion, is such that reasonable men in a fair and 
impartial exercise of their judgment may reach 
different conclusions.’” (case cited.) 


On the question of contributory negligence (raised by defendant 
in this appeal) the Eighth Circuit has ruled: 


“Contributory negligence, as a matter of law, exists 
only where the facts are such that a determination 
thereof could not cause doubt or question in the 
minds of reasonable men. One of the purposes of a 
jury of 12 persons is to have such persons, acting as 
a group, determine matters that might be of doubt in 
the mind of one or another. It is only where the 
facts are so persuasive that reasonable men exercising 
impartial and sound judgment, could not differ that 
a court is justified in preempting a jurv’s prerogatives 
by verdict directions or judgment notwithstanding 
the verdict.” 7 


Thus it appears that the molds have been cast for the issues 
presented here. It now remains to be determined whether the 
facts established at trial properly fit into the jury’s die or that of 
the Court. 


The defendant’s chief complaint seems to be that the evidence 
adduced during trial failed to establish any negligence on his part or 


2°72 F.2d 614, 616 (7th Cir. 1960) 
3Ortertail Power Co. v. Duncan, 137 F.2d 157, 159 (8th Cir. 1943). 


in the alternative did establish contributory negligence on the part : 
of the plaintiffs as a matter of law. 


In his appraisal of the facts, as pointed out by the trial judge,* 
defendant has failed to recognize the inclusion in evidence of three | 
very important traffic regulations then and there in effect in the | 
District of Columbia: 


Part I, Section 10(a): “The driver of any vehicle 
shall obey the instructions of any traffic control 
device applicable thereto, placed in accordance with 
the provisions of these regulations, unless otherwise 
directed by a police officer, subject to the exceptions 
granted the driver of an authorized emergency vehicle 
in these regulations.””° 


Part I, Section 48: “‘Except when directed to proceed 
by a police officer or a traffic control signal, every 
driver of a vehicle approaching an intersection at 
which an official ‘Stop’ sign has been erected shall 
yield the right-of-way to any vehicle which has 
entered the intersection from another highway or 
which is approaching so closely on said highway as to 
constitute an immediate hazard during the time that 
such vehicle is moving across or within the intersec- 
tion. (CO No. 62-2190)” 


Part I, Section 99(c): ‘“‘An operator shall, when 
operating a vehicle, give full time and attention to 
the operation of the same.” 7 


4Tr. 110-111. 


Straffic & Motor Vehicle Regulations of the District of Columbia, Part I) 
Rules of the Road, Section 10(a), p. 9. | 
Traffic & Motor Vehicle Regulations of the District of Columbia, Part I! 
Rules of the Road, Section 48, p. 23. 
7 Traffic & Motor Vehicle Regulations of the District of Columbia, Part I 
Rules of the Road, Section 99(c), p. 38A. 


Considering ‘these traffic regulations in an evaluation of the 
evidence to determine the presence or absence of negligence on the 
part of the defendant becomes important, because of the existence 
of the stop sign controlling traffic on ““W” Street. Even though 
Bentley did not recall any of the details of the collision and despite 
the testimony of the witness Hoffman that his vehicle stopped in 
obedience to the stop sign, his additional testimony was that the 
Clewlow car proceeded into the intersection and a collision resulted. 
At this point all three traffic regulations referred to, become appli- 
cable. And when we add to these circumstances the fact that initial 
damage to the Clewlow vehicle was to its full front and to the 
Bentley vehicle its left front fender and front door, one legitimate 
inference which reasonable minds could properly draw is that there 
had been a violation by the defendant’s car of one or more of these 
traffic regulations which, without more in this jurisdiction is negli- 
gence. Whether or not there was a violation of a traffic regulation 
by the defendant’s operator was a jury question. The set of circum- 
stances here was not so one-sided as to leave no room for doubt. 
At the very least fair-minded men could draw a different conclusion 
as to the existence or non-existence of negligence. Accordingly, the 
question was not one of law for the Court but one of fact 
for the jury.® 


In the alternative the defendant urges that the trial court 
should have granted his motions for the reason that the evidence 
clearly established contributory negligence on the part of Bentley 
as a matter of Jaw. The acts of contributory negligence on the 
plaintiffs part asserted by the defendant, consist of alleged drinking 
and speed.” Let us first examine the evidence of drinking: Bentley 

8 McWilliams v: Shepard, supra, 75 U.S. App. D.C. 334, 127 F.2d 19(1942) 


Defendant in his brief also assigns as an act of contributory negligence 
the fact that Carl Bentley had taken a tranquilizer prior to the accident. This 
assertion is not borne out in the trial transcript. 


expressly denied having anything to drink. On the other hand, at — 
one point in his testimony, the police officer stated that he smelled 
alcohol on Bentley’s breath. However, the officer admitted that in | 
his deposition he had testified that the plaintiff's breath was so bad, 
he could not verify the presence of alcohol. Obviously, here is a 
conflict in the evidence. This conflict can be properly resolved only 
by submitting the issue to a jury for determination. On the matter 
of speed—Bentley testified that as he proceeded up Fourth Street, 
he was travelling about 25-30 M.P.H. Hoffman, however, opinioned 
that when he first saw the headlights of Bentley’s car the car was 
travelling between 50 to 60 M.P.H. Again we are faced with a con 
flict in the testimony, concerning a material fact. It is fundamental 
that no court is permitted to resolve conflicts in the evidence. eis 
is within the exclusive province of the triers of the fact. 


Plaintiffs submit that the evidence in this case when viewed in: 


the strongest light favorable to the plaintiffs and when such evidence | 
is afforded all of the legitimate inferences stemming therefrom, fair- 
minded men in an honest appraisal could differ concerning the 
existence or non-existence of negligence on the part of the defend- 
ant and contributory negligence on the part of the plaintiffs. 
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CONCLUSION 


The trial judge in his rulings on defendant’s motions for a 
directed verdict and for judgment non obstante verdicto, met the 
criterion laid down by this Court, and correctly submitted the case 
to the jury for determination. It is, therefore, respectfully urged 
that the jury’s verdict be upheld and the judgment entered below 
be affirmed. 


ROY M. ELLIS 
Mitchell, Ellis & Shorter 
508 Fifth Street, N.W. 
Washington, D.C. 20001 
Attorneys for Appellee-Plaintiffs 
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APPENDIX 
REGULATIONS INVOLVED 
Traffic and Motor Vehicle Regulation of the District of Columbia: 


Part I[—Rules of the Road: 


Section 10. Obedience to Traffic Signs, Signals or Devices 

(a) The driver of any vehicle shall obey the instruction of any 
official traffic control device applicable thereto, placed in 
accordance with the provisions of these regulations, unless 
otherwise directed by a police officer, subject to the 
exceptions granted the driver of an authorized emergency 
vehicle in these regulations. 


Section 48. Vehicles Entering Through Highway for Stop 

Intersection. 
Except when directed to proceed by a police officer or a traf- 
fic control signal, every driver of a vehicle approaching an 
intersection at which an official “Stop” sign has been erected 
shall come to a complete stop and after having stopped shall 
yield the right-of-way to any vehicle which has entered the | 
intersection from another highway or which is approaching so 
closely on said highway as to constitute an immediate hazard 
during the time that such vehicle is moving across or within | 
the intersection. (C.O. No. 62-2190) : 


Section 99. Obstruction to Driver’s View or Driving Mechanism ! 
(c) An operator shall, when operating a vehicle, give his full | 
time and attention to the operation of the same. 


